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इस भाग में भिन्न पृष्ठ संख्या की पाती है जिससे कि यह अलग संकलन के रूप में 

रखा जा सके 
Separate Paging is given to this part in order that it may be filed as a 

separate compilation 


भाग II - खण्ड - उप - खण्ड ( ii ) 
RART II .- Section 3 - Sub-section (ii) 


( संघ राज्य क्षेत्र प्रशासनों को छोड़कर ) केनीय अधिकारियों द्वारा जारी किए गए आरक्ष और भीधसूचनाएं 
Orders and Notifications fssued by Central Authorities ( other than Administrations of Union 

Territorlos) 


भारत निर्वाचन आयोग 

नई दिल्ली , 18 मार्च, 1991 
आ.प्र. 6 0.- - लोक प्रतिनिधित्व अधिनियम, 1951 ( 1951 
का 43 ) की धारा 106 के अनुसरण में ,निर्वाचन आयोग 
1990 की निर्वाचन अर्जी सं . 9 में उच्च न्यायालय, इलाहाबाद , 
लखनऊ बेंच , लखनऊ के तारीख 15- 2- 91 के निर्णय को एतद् 
द्वारा प्रकाशित करता है । 
(निर्णय अंग्रेजी में छपा है ) 

[सं. 82/ उ.प्र.- लो.स./ 9/ 90( लख )] 


High Court of Allahabad, Lucknow Bench , Lucknow dated 
15th February, 1991 in Election Petition No. 9 of 1990. 

[ No . 82 / UP- HP / 9 / 90 (LKN)] 

COURT NO . 2 
C. M. Application No. 106( E ) of 1990 
IN RE : 

Election Petition No. 9 of 1990 
Rana Vir Singh 

. . Petitioner . 
VERSUS 
Rudra Sen Chaudhari & 4 others . . . Respondents. 
Ilon ble S. Saghir Ahmad , s. 

The petitioner by means of the present petition filed 
trider the provisions of the Rep:centution of People Act 
( hereinafter referred to as the Act) has challenged the elec 
tion of respondent No. 1 19 Member of Parliament from 30 . 
Kajserganj Parliamentary Constituency in the general elec 
tions held on 22nd November . 1989 of which the result was 
declared on 27th November, 1989 and the petitioner who 
1. as one of the contesting candidates , lost the election, 

The election has been questioned on several grounds in 
cluding tho ground relating to the commission of various 
corrupt practices contemplate by section 123 of the Act. 


ELECTION COMMISSION OF INDIA 

New Delhi, tho 18th March , 1991 
O . N. 60.. -In pursuance of section 106 of the Repre 
sentation of the People Act , 1951 (43 of 1951 ) the Elec 
tion Commission hereby publishes the judgement of the 
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By order dated 13th February , 1990 notices of this elec 
tion petition were required to be issued to the respondents 
and one of them , namely , respondent No. 1 , put in appear 
ance in this court on 11th April, 1990 . Subsequently on 
16th May, 1990 , he filed the present application , namely , 
Civil Misc . Application No . 106 ( C ) of 1990 under section 
86 read with section 81 (3 ) of the Aci for dismissing the 
Election Petition for non -compliance of the mandatory re 
quirement of supplying a true copy of the election petition 
envisaged by section 81( 3 ) of the Act. 


Section 81 ( 3 of the Act provides that every clection 
petition shall be accompanied by as many copies thereof as 
there are respoīdents mentioned in the petition and every 
such copy shali be attested by the petitioner under his own 
signature to be a true copy of the election petition . Section 
86 of the Act provides ior the consequences of not com 
plying with the provisions of section 81. It requires a court 
to dismiss an election petition which does not comply with 
the provisions of section 81 , 82 or section 117 of the Act. 


Since I have found above that the copies of the election 
petition served on respondent No. 1 were not the true copies 
of the election petition , it cannot be said that the petitioner 
has complied with the requirements of section 81 (3 ). Con 
sequently , in obedience to ihe mandate contained in section 
86 of the Act, the petition is to be dismissed . 


It has been set out in the application that a copy of the 
election petition was served on the respondent No . 1 by 
registered post while another copy was received by the clerk 
of the counsel on 2nd May , 1990 and in both the copies 
the words " and compelled the voters to cast their votes on 
religious feelings " added by hand in paragraph 45 ( V ) in the 
original election petition , have not been added . Respondent 
No. 1 made a further prayer in the application that during 
the pendency of the application , the copies of the election 
pctition served upon him and which he had filed back in the 
court with the said application . may be kept in a sealed 
cover . By order dated 16th May . 1990 , both the copies of 
the election petition were directed to be kept in a sealed 
cover . 


Civil Misc . Application No. 106 ( E ) of 1990 is , therefore , 
allowed and the election petition is dismissed with costs at the 
threshold under section 86 for non -compliance of the require 
ments of section 81 ( 3 ) of the Act. 

Sd / 
S . Saghir Ahmad . 

15 - 2 - 1991. 


Inspite of time having been allowed to the petitioner seve 
ral times , objections to this application have not been filed . 

The sealed cover has been opened in the presence of the 
counsel for the parties today . Both the copies of the elec 
tion petition contained in sealed cover have been placed 
before me. Every page of the aforesaid copies has been sign 
ed today by the Bench Secretary (Sri Samsam Ali) so that 
these copies are not mixed up with the other copies of the 
petition on the record . I have looked into the copies and 
have also seen the main petition , 


1. 7 . 61. Tas gafarma ThefTT, 1951 
( 1951 of 43 ) TETOT 106 TATOT , fitafa 
art 1990 eit frafegit quif . 4 Joe FUTTATTU , 
इलाहाबाद लखनऊ बैंच, लखनऊ तारीख 7 - 2- 9 1 से निर्णय 
को एतदद्वारा प्रकाशित करता है । 
( qui Mºst = 5 m ) 
[ . 82/3.5.- 77 ./ /90 ( TC )] 

आदेश से , 
एल . एच. फारूकी, अवर सचिव 


The words " and compelled the voters to cast their votes 
on religious feelings" are found added by hand in paragraph 
45 ( V ) of the original petition but these words have not been 
added in either of the copies of the petition , 


The petitioner , it would be noticed , had challenged the 
election of respondent No. 1 on the ground , inter alia , that 
he alongwith his workers and supporters had visited the 
houses of most of the Hindu voters with a brick in his hand 
and aroused the religious feelings of Hindus by indicating 
that the said brick was a sacred brick which was proposed 
to be used in the Ram Janambhoomi Mandir at Ayodhya . 
This ground has been further stated in other paragraphs of 
the petition and it has been pleaded that the respondent 
aroused the religious sentiments and influenced the mind of 
Me Hindu voters and compelled them to cast votes by exer 
cising undue influence and coercion . 


O . N . 61.- In pursuance of section 106 of the Represen 
tation of the People Act , 1951 (43 of 1951 ) , the Election 
Commission hereby publishes the judgement of the High 
Court of Allahabad , Lucknow Bench , Lucknow dated 
7 - 2 - 1991 in Election Petition No. 4 of 1990 , 

[No. 82 (UP -HP |4190 (LKN )] 
L . H . FARQI, Under Secy . 


In para 45 of the petition in which reasons have been 
set out for treating the election of respondent No, 1 as ille 
gal and void , the aforesaid words , namely , " compelled the 
voters to cast their votes on religious feelings " were added 
in clarke (V ), hy hand hut , as pointed out earlier , those 
words were not added in the copies served on respondent 
No. 1. 

Clause (V ) of para 45 relates to the ground of corrunt 
practice of arousing religious feelings and spreading com 
munal hatred which is a corrupt practice covered by section 
123 (3A ) while comnelling a voter to cast his vote on reli 
gious feelings would be a corrurt practice of undue influence 
contemnlated by section 123( 2 ) of the Act inasmuch as the 
comnulsion nleaded by the netitioner would amount to an 
interference in the free exercise of the electoral right 
which would also include the right to yote . It would thus 
he annarent that in Clause ( V ) there was also a ground 
relating to the corrupt practice of undue influence pleaded 
hy the petitioner, 


Civil Misc . Application No . 7 (E ) of 1990 
Civil Misc . Application No. 33 ( E ) of 1990 
Civil Misc . Application No. 34 ( E ) of 1990 
Civil Misc . Application No . 36 ( E ) of 1990 
Civil Misc . Application No. 47 ( E ) of 1990 
Civil Misc . Application No. 89 (E ) of 1990 
Civil Misc . Application No. 112 ( E ) of 1990 
Civil Misc . Application No. 113 ( E ) of 1990 
Civil Misc . Application No. 114 ( E ) of 1990 
Civil Misc . Application No . 151( E ) of 1990 
Civil Misc . Application No. 21 (E ) of 1991 

la re : 
ELECTION PETITION NO : 4 OF 1990 


...Petitioner 


Raj Mohan Gandhi 

VERSUS 
Sri Rajiv Gandhi 
Hon ble S . Saghir Ahmad , J. 


...Respondent 


The omission of the aforesaid words , therefore , constitute 
a material omission in the copy of the petition inasmuch as 
the ground relating to the nature of corrunt practices pleaded 
in the original petition cannot be said to have been indicated 
in para 456 ) of the copies of the election petition served 
on the resnondent No, 1 . Laarnal Counsel for the petitioner , 
on whose hehalf nhiections in this application have not been 
filed , does not dispute this position . 


Election of the respondent, Sri Rajiv Gandhi, as a Mem 
ber of Parliament from 25 - Amethi Partliamentary Consti. 
tuency in the General Election held in 1989 , has beer 
challenged by means of present petition by Shri Raj Mohar 
Gandhi who was one of the contesting candidates and who 
ultimately like other contesting candidatos , lost the election, 


The election has been challenged on a number of ground: 
including the grounds relating to the commission of the 


- - - 
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corrupt practice ; ot booth capturing , undue influence , tri veen suppreu to the Itapuildet ils pilt of the petition . Since 
bery , use of National Symbols, iucurring election expenses in Liis Vas 1101 vult aru judes ut inese ducuns Werc DOL 
excess of the ha prescrived under Section 77 of the ke suppiICu 0 LýT Uudell cs 12 lit oi, tu : pttt1011 . thue e2ec 
presentation 01 People Acz ( heienamtler called the Act ) 10 pelion ITCI , IL Tullius conichuyu , 15 lalu to DC 
and obtaining or procuring the assistance of persons in the dişinissed at the wirestolu under Suction 60 of the Act for 
Service of the governachlor ino furthciance of the pros not complying win the mandatory requireneat of section 
pects or the cicuiion is also on the ground that in the con 8113 ). 
duct of the election , the provisions of the Constitution , the 
Act and the Rules muilo thereunder were violated , 

snis is dispuild by up Ohlsel opposite , Sri M , G . Kama 

chandran , who coaichas nat cuucumcnt3 in respect of 
The periun cure for Olders before me on 12 - 2 - 1990 . wun luc responuell Dels raises the grevance of non supply 
On that date onc Sri Kusturi Lal filed un application for UL we wpics cunuut be legally liealed ay part of the peti 
being implcaucd in the crediton petliou . The application i. on spice u lucu Llying ucou record to 10 inc petition 
was dircctca to come up the next day l. c . un 13 - 2 - 1990 d s ine vniunts of some bi we documents have been indi 
when the quilco al mis application was required to be issu cated in the printion ivoll W tbe fusĽ oi the documcnls 
ed to the respondent, notice on behalf of the petitioner hay are not intended to to rcal ls part or lue pelllioner s plead 
ing already been taken by Sri I, B , Singh , Notices were 

ings relating to corrupi practic¢s alleged against the respou 
Also dilucled to be tsudu iu ile iespondeat of the election 

dent. 
petition but immediately thercalter Sri S . C . Niaheshwari 
put in appearance Oil Debut of the respondent with a re 

The documents in iespel of which the petitioner has lais 
quest that he may be allowed timo to file the written stutc 

ed the grievance of non -supply of their copies are speciticd in 
fcnt vihich was allowed , lhe case was fixed for 15 - 3 - 1990 . 

two applications namely Civil Misc . Application No. 89 ( E ) 

of 1990 and Civil Misc, appl.cation No. 113 ( E ) of 1990 filed 
The application of Sri Kasturi Lal læs since been register by the respondent. They are : 
cd as Civil Misc . Application No. 7 ( E ) of 1990 and i n tho 
first of the series of the applications wbich poured in sub 

(a ) Documents specificd in Civil Misc . Application 89(E ) 
sequently . The petitioner 13 also the respondeat have both 

of 1990 . 
filed objections to this application whico have been registered 
separatçly as Civil Misc , Application No. 33 ( E ) of 1990 and 

(i ) video cassette Joitaining the speech of the Ics 
Cīvil Misc . Application No . 34 ( E ) of 1990 . 

pondent mauc by 0m on 6 . 11 .1989 (Sco para 

36j of the petition ). 
On 15 - 3 - 1990 , respondent filed Civil Misc . Application 

( ii ) Copy of the poster referred to in para 76b of 
No . 36 ( E ) of 1990 under order 6 rule 16 , order 7 rule 11 

the petition. 
and Section 151 of the codo of Civil Procedure read with 
Sections 86 and 87 of the Art with the following prayer : 

( iii ) Copy of the video filen referred to in pura 72 

of the petition . 
(a ) Strike off paragraphs 3 to 6 , 8 , 32 , 34 to 49 and 
51 to 81 of the Election petition ; 

(b ) Documents specificd in Civil Misc. Application No. 

113 ( E ) of 1990. 
(b ) dismiss/ reject the election petition as pot disclosing 
the cause of action ; 

(i ) the copy of ihe video cassette containing the 

alleged specch of the unswering respondent allege 
(c) award cost in favour of the respondent ; and 

edly mudo by him on 6 - 11 -89 at Amethi refer 

red to in para 3618 ) (h ) and 6 ) and para 8 ( iv ) 
(d ) pass such other and further orders as this Hon ble 

of the petition ; and 
Court may seem lit and j2roper in the circums 
tances of ihc - ase . 

(ii) non- furnishing the copy of the map poster and 

magazine Varnika referred to in sub - paragraph 
It was in this application that it plea was raised in para 

( a ), (b ) , (c ) respectively in paragraph 76 of the 
graph 4 thereof that the petition was also had for non 

petition read with para 80 ( a ) and ( b ); and 
compliance of section 31 ( 3 ) and 83 (1 )(c ) and (2 ) of tlic 
Act. 

(iii ) non -furnishing the copy of the alleged video fim 

in paragraph 72 (a )(ii) and (iv ) and sub -para 
Civil Misc . Application No . 47 ( E ) of 1990 dated 26 - 3 - 1990 

( b ) of the same paragraph . and 
has been filed by the petitioner in reply to the above appli 

(iv ) Copy of alleged complaint by Yashwant Singh 
cation of the respondent. 

referred to in para 8 ( vi) and para 36 ( 1 ) ; and 
During the course of the arguments on Civil Misc . Appli 

) Copy of repreguntution to President referred to 
cation No. 36 ( E ) of 1990 including on the plea that an in 

in para 21 and 22 ; and 
coinplcte copy of the election peltion was supplied to the 
respondent, an objection was raiied that since there was no 

( vi) Copy of complaint referred to in paras 35(b ), (c ) 
prayer made in Civil Misc. Application No. 36 ( E ) of 1990 

and ( d ); and 
for dismissing the clection petition for non - compliance of Sec 
tion 81( 3 ), such a pleu could not be raised , and that too , 

(vii) Copy of Memorandum and I clogram icferred in 
orally . It was then that l fresh application was filed on be 

para 38 (c ); and 
half of the respondent for dismissing the petition for non 

(viji) Copies of complaint referred to in paras 39 (c ) 
compliance of Section 81(3 ) of the Act . This has been regis 

and 40 (d ); and 
tered as Civil Misc . Applicacion No . 89 ( E ) of 1990 . It is 
dated 8 - 5 . 1990 Civil Misc . Application No. 112 ( E ) of 1990 

(ix ) Copy of photograph and written statement referr 
dated 15 - 5 - 1990 is the reply of the petitioncr to Civil Misc . 

ed in para 49 (0); and 
Application No. 89( E ) of 1990 . Civil Misc . Application No . 
113 ( E ) of 1990 dated 17 . 5 .1990 is an application by the 

(x ) Copy of written complaint referred to in para 
respondent by way of replication to petitioner s reply con 

60 ( 1) and (n ); and 
tained in Civil Misc . Jpnication No . 112 ( E ) of 1990. In 
his replication , the respondent has specified in number of 

(xi) Copy of report referred to in para 65 (i) and 
additional documents with the sertion that copies of those 

(11) ; and 
documents should also have been supplied to him as part of 

( xii ) Copy of representation referred to in para 65 
the election petition . 

( iv ) as well as written complaint in para 65 ( vii) 
Civil Misc . Application No. 11410 ) of 1990 dated 

And copy of newspaper report referred to in 
22 - 5 - 1990 is the petitioner s reply to C .M . application No. 

para 6 ( ix ) , and 
113 ( E ) of 1990 . 

(xlil ) Copy of complaint Teferred to in para 79 along 

with the copy of Election Petition is non- compli 
The contention raisccl on hehulf of the respondent is that 

ance of Section 81 (3 ) and as auch the Election 
the documents referred to in the petition are the integral 

Petition is ljable to be dismissed under section 
part of the petition and, therefore , their copies should have 

81 of tho Act. 
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With regard to schedule and annexure, the Supreme Court 
itsell in its decision ip Sahodra Bai Rai Vs . Ram Singh 
Ahurwar A .I. R . 1968 S . C . 1079 has held ag under : 
" Similarly , details of the averments too compendions 

for being included in thç olection petition may be 
rot out in the schedules or annexures to the elec 
tion petition . The law then requires that even 
though they are outside the election petition , they 
nrust be signed and verified , but such an uxures or 
schedules are then treated as integrated with tho 
election petition and copies of them must be served 
on the icspondents if the requirement regarding 
cervice of the election petition is to be wholly 

complied with " . 
In M . Larunanidhii V5 . H . V , Handa A . I.R , 1983 S. C . 538 
however , the Supredię Court emphatically observed that the 
words " copies thereof ” ja sub - section ( 3 ) of Section 81 read 
in the cotext of sub - section (2 ) of Section 83 must necessarily 
rofer not only to the Election Petition proper but also to 
schedules or annexures theieto containing particulars of any 
corrupt practico alleged therein . 


All the three documents mentioned in Civil Misc , applica 
tion No. 89 ( E ) of 1990 havo been repeated in Civil Misc . 
application No. 113 ( E ) of 1990 . 

Before proceeding to consider the question whether or not 
the respondent was entitled to get thic copies of the docu 
ments as part of the petition , I would first consider the relo 
vant statutory provișions. 
Section 81 of the Aut provides as under 
81. Presentation of petitions. - ( 1) An election petition 

calling in question any clection may be presented in 
one cr morc of the grounds specificd 10 sub -doction 
(1) of Section 100 and Section 101 to the Higl. 
Court by any candidato at such election or any 
elector within torty -five days from , but not earlier 
than the date of election of the returned candidate 
or if there are more than one returned candidato 
at the election and datos of their election are d . lle 

rent, the later of those two dates . 
Explanation . In this sub -section " elector " means a per 

son who was entitled to vote at the election to 
which the clcction potition relates, whether he has 

voted at such clection or not. 
(2 ) Deleted by Act 47 of 1966 w .o.f, 14 -12 - 1966 , 
(3 ) Every election petition shall be accompanied by 

As many coplos thereof as there are respondents 
mentioncd in tho potition and every such copy 
shall be attented by the petitioner under his own 

signature to be a true copy of the petition . 
As to what an Election Petition should contain is provided 
by Section 83 as under : 

" 83 . Contents of potition . — ( 1) An clection petition : 
( a ) shall contain a concise statement of the materjal 

facts on which the petitioner relies , 
(b ) shall set forth full particulars of any corrupt 

practice that the petitioner alleges , including as 
full a statement as poygible of the names of thio 
parties alleged to havo committed such corrupt 
practice and the date and place of tho commis 

słon of cach such practice ; and 
(c ) shall be signed by the petitioner and verified in 

the manner laid down in the Code of Civil Pro 
ceduro , 1908 ( 5 of 1908 ) for the verification of 

pleadings : 
Provided that where the petitioner alleges anycostupt 
practice , thc pelition shall also be accompanied by an afti 
davit in the prescribed form in support of the allegation of 
cuch corrupt pracitice and the particulars thereof , 
(2 ) Any schedule or annexure to the petition shall also 

be signed by the petitionor and verified in the same 

Dianner as the petition . 
Tine consequence of non - compliance with Section 81 18 
indicated in Section 86 , relevant portion of which , is quoted 
below : 
" 86 . Trial of election petitions. - ( 1) The High Court 

shall dismiss an election petition which does not 
comply with the provisions of Section 81 or Section 
82 or Section 117 , 


The question as to wlien can a document be treated as on 
integral part of the setition has been considered by tho 
Supreme Court itself in several cases and in order to under 
stand the true legal position , one has to study those decisions 
the first of which was lendered in 1968 in the Case of 
Smt. Sahodta Bai Kai Va . Ram Singh Aharwar and others 
A . I. R . 1968 $ . c . 1079 in which the following facts wero 
noticed hy the Supreme Court: 
" (2 ) The appellant was a candidate for election to the 

Sagar Lok Sabha Scheduled Castes constituency 
No. 24 . The election took place on February 20 , 
1967. There were three other contosting candidates of 
whom the first respondent secured tho largest number 
of votes and was declared elected. The appellant 
secured the second largest number of votes, her votes 
being less by just under 300 than tho suc cssful 
candidate s votes, At election petition was thereafter 
filed by the arpellant on April 5, 1967. In this clec 
tion petition the appellant challenged the cleclion 
petition of the first respondent on four grounds 
They were (a ) wrongful acceptance of his noniina 
tion paper, (b ) corrupt practice inasmuch as he 
appealed to religion through a pamphlet marked 
Annexure A (c ) under influence , and ( d ) breaches 
of the Act and Rules . The pamphlet to which re 
ference is made was styled Bhayankar Vairaghat and 
was published by Sarvadaliya Goraksha Mahabhiyan 
Samiti, Deori Kalan Branch , It charged the PATTY 
of the appellate namely the Congress with encourag 
ing cow slaughter and offending the Hinda Senti 
ment. Details were given in it of the number of 
animals slaughtered every day in Madhya Pradesh 
and clsewhere and blamed the Congress with being 
a party to the practice . In the body of the election 
petition a translation in English of the Hindi namph 
lot was ir cyperuted . The original pamplilet was 
attached to the election petition and was marked 
A . The election petitioner proceeded to say in het 
petiion " it forms part of the petiion " . ( 3 ) When 
parties appeared the first respondent filed his written 
statement in great detail . He dealt with thia pamph 
let and inswered the allegations of the election 
petitioner in relation thereto paragraph by paragraph , 
As a result of these pleas a number of issues were 
raised on Tuly 18 . 1967. No issue was raised in 
regard to the service of a defective copy of the 
election petition , upon the respondents in general and 
the first resrodnent in particular . However , on 
August 3 , 1967, a special obiection was made by 
the first respondent claiming that the copy of the 
pamphlet had not heon Annexed to the copy of the 
election setition seried upon him and therefore the 
election petition was liablo to be dismissed in accor 
dance with the provisions of Section 86 of the Re 
presentation of the People Act. A detalled reply to 
this obiection was given by the election petitioner , 
She stated that this was an after - thought inasmuch 
as the translation of the pamphlet was incorporated 


Explanation . — An order of the High Court dismissing an 
clection petition under this sub - section shall be deemed to 
bo an order made undor clause (a ) of Section 98." 

T ho statutory provisions quoted above indicate that on the 
filing of an election petition the petitioner has , also , simul 
taneously , to file as many copies of the petition as there are 
respondents arrayed in the petition and each copy has to 
be attested by the petitioner under his own signature to be 
truc copy of the petition . 

Capy of the petition contemplated by Section 81(3 ) means 
complete cory including any schedule or annexure to the 
petition (if it is part of the petition ) indicate in section 83( 2 ) 
of tho Act. 
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in the clection petition and the allegations regarding 
the pamphlet had been answered in detail by the 
answering iconucut. The Court theroupon framed 
an additional issue on August 4 , 1967. The issue ran 
as follows : 


ard to lend force lo the petition are not kept back 
but produced or filed with the election peti 
tions. They 410 in no sease an integral part of the 
avernents of the petition but are only evidence of 
those { velvients 173 in proof terçof. The painthlet 
therefore must be treated as a document and not as u 
part of the election peittion in so far as averments 
are concerned , " 


" Whether the election petiton is laible to be d s 
missed for coul avention of S .81( 3 ) of the Represen 
tation of the People Act 1951 As copy of Apucard 
A to tho petition was not given along with tie peti 
tion for being served on the respondents 


( 4 ) .. . 


( 5 ) The learned Judge , on an appraisal of this ma 
terjal held that the copies of the election petition 
served upon the respondents were not accounpunied 
by tho pamphlet which was an Annexure to the elec 
tion petition . After examining the law on the siibject 
the learned Judge como to the conclusion that the 
election petition shculd be dismissed under S . 86 of 
the Representation of the People Act and he uccoid 
ingly dismissed it with costs . No other issue which 
was struck between the parties was gone to because 
the election petition failed at the very thres hold ." 


This decision was distinguished by the Supreme Court in 
TS. Sasidharan Vs. K . Karuna Karan AIR , 1990 S . C 924 -- 
1989 (4 ) SCC 482 in the Icllowing words: 
" 23. Much reliance has been placed on bo yalf of ho 

appellant on a deirion of this court in Sahodnebai 
Rai Vs . Ram Singh Aharwar , In that case , the 
appellant ved an election petiion challenging the 
cluction of the first respondent on four growts , one 
of which was corrupt practice inasmuch as the first 
resopndent had appeolei to religion through a pun ph 
let marked Arcexure A . In the body of the election 
retition a translation in English of the Hindi ranph 
let was incorporated . The original pampolct was 
attached to the election petition and was marked 
Annexure A . The election petiioner , therediter , stated 
in the petition that the pamphlet formed part of the 
potition . The first respondent raised an objection 
that a copy of the pamphlot had not been annexed 
to the cupy of the mlection petition served on him 
ond , thorefore , the election petition was liable 
to be dismissed under Section 86 of the Act. The 
High Court accorted the objection and dismissed 
the election petition . On an appeal to this Court by 
the appellant, this Court set asldo the judgment of 
the High Court holding that the pamphlet must be 
treated as a document and not as a part of tho 
election petition insofar as the averments were 
concerned . 


The Supreme Court threafter analysed the provisions of 
the Code of Civil Frocedure and observed that even under 
the Code of Civil Procedure a copy of the plaint alone , and 
not copy of any decliment filed with the plaint, except in 
cases of suits filed under the Negotiable instruments Act whero 
a copy of the Negotiable instrument was to accompany the 
plaint for servico on the retendant, is required to be seived 
on the defendant. The Supreme Court then proceeded to con 
sider the various provisions of the Act and held that copy of 
any docu.nent filed with the Election Petition , as cvidence in 
the cise , is not required to be filed with the petition for 
service on the respondents in that petition , 

The Supreme Court observed - - 


24. The decision in Sahodrabai case does not, in our 

opinion . lend any assistance to the contention of 
the appellant that the video cassette is only evidentc 
and does not form part of the election petition. In 
that case , the election petition reproduced the whole 
of tho pamphlet and, accordingly , it was hold that 
it was only an evidence and not a part of the elec 
tion petition , What has been stressed in that case is 
that cach and overy document does not form port 
of the election petition . Moreover , the court was 
considering the scope of Section 83 (2 ) of the Act 
before it was amended . We are unable to accept the 
contention made on behalf of the appellant that a 
document, in no circumstances , con form an inte 
gral part of the election petition . As has been noticed 
already, the pamphlet in that case was fully repro 
duced in the election petition and, therefore , it was 
merely an evidence and did not form 1 pilt or the 
election petition . " 


" It is contended that since the pamphlet was in annexure 

to the petition it was not only necessary to sign 
and verify it, but that it should have been treated 
as a part of the clection petition itself and a cony 
served upon the respondents . In this way , 1100 
compliance with the provisions of section 8011 ) is 
made out. In out opinion , this is too strict a leading 
of the provisions. We have already pointed out that 
Section 81( 3 ) speaks only of the election petition . 
Pausing here , we would say that since the election 
peiiion itself 10 produced tho whole of the pamphlet 
in a translation in English , it could be skill that 
the averments with regard to the pamphlet were 
themselves a part of the petition and therefore the 
pamphlet was served upon the respondents silthough 
in a translation and not in original. Even if this ho 
not the case we are quite clear that sub -section ( 2 ) 
of Section 83 has reference not to a document which 
is produced as evidence of the avertmonts of the 
election retition fit to avertinents of the election 
petition which are put in not in the election peti 
tlon lut in the accompanying schedules or annextire " . 
We can give quite a number of examples froin wbich 
ft would be apparcot that many of the avertment ; of 
the clection ritien are capable of beini put 29 
schedules or inagures. For examplo, the details of 
the corrupt practice there in the former days lised 
to be set out separately in the schedules and which 
may, in some cases te so done even after thenerd 
ment of the present law . Similarly , details of the 
averments too compendious for being incided in the 
election sciition may bo set out in the schedules ( 
annexures to the election petition . The law then se 
quires that even though they are outside the cJection 
petition they must he signed and verificar, lut such 
annexures for schedules are then treated 79 integra 
tect with the election petition and copies of them must 
te seived on the icspondents if the requirenicat re 
garding service of ille election petition is to be 
wholly complied wih , But what we have said hcre 
does not apply to document which are merely 
evidence in the case hut which for reasong of charity 


I will revert to Sasidharan s case a little later in the 
meantime. I may consider another S . C . decision in Thakur 
Virendra Singh Vs. Vimal Kumar 1977 (T) S . C . 718 - A . I. R . 
1976 S . C . 2169 in which the clection of tic returned candi 
datę was challenged on a number of grounds including the 
ground relating to the commission of corrupt practices which 
was centained in paragraph 13 and other paragraplis of that 
petition Para 13( xii ) of that petition contained the following 
avermonts : 


" ( 13 ) ( xii ). That respondent Election Agent got printed 

and distributed a leaflet entitled : 


" Beware , understand the Congress Candidato ." (Loaf 

let is attached hcreto and marked as Annexure Al. 


(13) ( ili). That the leaflet Annexure A contains the 

following statement of facts which are false which 
the respondent either believed to he false or did 
not believe to be true in relation to the personal 
character and /or conduct of the Congress Candidate , 
heing the statements reasonably calculated to preju 
dice the progpects of Congress candidate clection : 
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. . . . . .. .What to speak of other things Rajendra Jain 

treated to bc iütegral part of the election petition 
went on toui to those countries where becf is not 

but was acrely a piece of evidence as to the naturo 
pared and served in Hotels and then he took beef 

and type of luncy baulier erected by the appellant 
even . Do you want to cast your voic in favour of 

qud berelore failure to supply a copy of the 
a person who is atheist, who is 4 beef eater and 

Photograph to the appellant did not amount to a 
is devoid of Dharam .. .... . . 

violation of the prozisions of sub -section (3 ) of 

Section 81 of the Act." 
It was contended that since copy of the Icaliet Annexure A 
referred to above was not served on the respondent, the 

The above decision in hardnanidhi s case was reíerred to 
petition was liable to be dismissed but the S . C ., negatived and approved by the S . C . in Mithilesh Kumar Pandey Vs . 
the contention . It observed as tinder - - 

Baidya Nath Yadav A . I. K . 1984 ( 2 ) SCCI. 


" He has further urged that the petition was also liablu 

to be dismissed as the copy of the petition meant to 
be served on the appellant was not accompanied by 
a copy of Annexure A i.e . Ext. P - 10 . We find our 
selvos unable to accede to these contonțions. The 
allegaions of corrupt pructice and particulars thercof 
as given in paragraph 13 of the election petition 
reproduced above are sufficiently clear and prçcisc . 
The ullidavit accompanying the petition in support 
of the allegations of corrupt practice and the parti 
culars thereof also conform to the form prescribed 
for the purpose . The appellant had an easy access 10 
the court record and could have no difficulty in 
gathering the necessary material to meet the case 
set up by the respondent by a reference to the leaflet 
( Ext. P - 10 ) which formed an annexure to the elec 
tion petition ." 


The question again calle to be considered by the Sup 
reme Court in A . Madan Mohan Vs . halava Kunta Chandra 
Shekharu AIR . 1984 S . C . 872 =- 1984 ( 2 ) SCC 288 and the 
Supreme Court, relying upou its carlier decision in Sahodra 
Bull Rai Vs. Ram Singh Aharvar AJR 1968 SC 1079 , heid 
that the petitioner who had complied with all the statutory 
requirements in filing tho Election Petition was under nu 
obligation to supply copies of the documents or annexuies 
to the election scțition to the respondcut tiled as evidence 
in the case . It observed in para 10 ils under : 
" 10 . The counsel for the portioner vehemently con 

tended that (13 tlic schedules and other documents 
formed an integral part of the petition , thc pube 
should have been served on tho pentivner (res 
pondent in tic Higli Court) belore it could be 
said that the proviswas of Sections 81 and 82 of 
thie Act had been complied with . It was further 
argued that in the absence of such a compliance , 
the petition was liable to be rejcctod in limino 
under Section 80 of the Act. We are , however , 
unable 10 agree wiit this coutention which docs 
not at all flow from the plain and simple require 
ments of Sections 81 and 82 . As indicated above , 
all that was necessary was done in this case and 
there was rc4ciremont that the documents or 
the schedulcs should also bave been served on the 
petitioner because if they were flcd in the Court 
it was always open to thc petitioner to inspect then 
and find out the allegations made in tbe petition , 
We are unablc to hold that tac jocuorents or th : 
schedules formed an integral part of the petition . 


The next decision on the point is the decision in M , 
Karunanidhi Vs. H . V . Handa AJ. R . 1983 S . C . 588 - 19832) 
S . C . C . 473 in which tlic Election petiion was fled on the 
grounds, inter alia , that the returned candidate had committed 
tho corrupt practice specified in sub -section (6 ) of Section 123 
of incurring or authorising expenditure in contravention of 
Section 77 of the Act and that many of the items of expandi 
ture had not becn included by him in the return of election 
expenses filed by him . One such item related to an cxpcnditure 
of Rs. 50 ,000 in erecting utleast fifty fancy banners being not 
less than Rs. 1000 . A photograph of one such banner was 
filed by the petitioner but the copy of the photograph was 
not annexed to the copy of the petition furnished to the 
returned candidato . 


On a plea raised by the returned candidate for the dis 
missal of the Election Petition on account of the non - supply 
of the copy of the photograph to hiin as part of the Elec 
tion Petition , the S . C . reversing the judgment of the 
High Court lield : 


In paragraph 11 of the report the portion of the judg. 
ment i n Sahodrabai s case (supia ) bas been reproduced . The 
S . C . thereufter proceeds to say as under : 
" 12 . It is well cetricd principle of interpretation of 

statute that wherever a scututc coqtains stringent 
provisions they must be literally and strictly con 
strued so as 10 promule thic object of the Act. As 
extructed above , this Court clcarly held tbat if 
the arguments of the uppellant (in that cuse ) were 
to be accepted , it would be stretching and strain 
ing the language of Sections 81 and 82 and wo 
are in complete agreemcat with the vicw taken by 
this Court which has decided the issue once for all, 


" 41, It is obvious that the photograph was a part of the 

avorment contained in paragraph 18 (b ). In the ab 
sence of the photograph the averment contained in 
paragraph 18 (b ) would be incomplete . The 
photograph referred to a in paragraph 18 (b ) was 
therefore an integral part of the election petition , 
It follows that there was total non -compliance with 
the requirements of sub - section ( 3 ) of Section 81 of 
the Act by failure to serve the appellant with 21 
copy of the election petition . In Ch , Subbarao s case 
( A . I. R . 1964 S . C . 1027 ) , supra , the Court held that 
if there is a total and complete non -compliance with 
the provisions of sub- section ( 3 ) of Section 81, the 
election petition could not ma teated an " election 
petition presented in accordance with the provisions 
of this part " within the meaning of Section 80 of tho 
Act. Merely alleging that the appellant had put up 
fancy banners would be of no nvail unless there was 
a description of the banner itself togeher with the 
slogan . 


13. The learned counsel relied on a later decision of 

this Coust in the case of M . Karunanithi Vs. H . V . 
Hando (1983 ) 2 SCC 473 : (AIR 1983 SC 558 ) 
where it Division Bench whilo considering a similar 

question made the following observations - 
“ The preliminary issue and the apreal turn on a 

short point of construction . The question that 
arises is whcthcr thc words " copies thereof 
in sub - section ( 3 ) of Section 81 comprehend tho 
clection petition proper or do they algo include 
a schedule or 30nexure in terills of sub - section 
(2 ) of Section 83 or merely a document only in 
proof of the allegations in paragraph 18 (b ) must 
turn on a construction of sub -section (3 ) of 
Section 81 roul with sub -section ( 2 ) of Section 
83. It now appears to be well settled by 
Sahodarbai s case , [ 1968 ( 33 ) SCR 131 : (AIR 1968 
SC 1079) that subicction (2 ) of section 83 
applies only to a schedule of annexure which is 
an integral part of the clection polition and 
not to a locument which is produced as evidenco 
of the avernents of the election petition ," . 


42 . The conclusion is irresistible that the words " copies 

thereof in sub - sec, ( 3 ) of Section 81 scads in the 
context of sub -section (2 ) of Section 83 must liçce9 
sarily refer not only to thic clcction petition proper 
but also to schedules or annexures thereto contain 
1114 Particul:199 of 11y corrupt practice alleged 
therein . Tliat heing so , we are constrained to 
reverse the L1 _15nient of the High Court insofar 
As it holds that the photograph of the fancy 
banner advertext to in paragraph 18 (b ) could not be 
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The decision in Karina Nidhi s cake (supra ) was cited practices. It was submitted by him thut as the copies of 
beforç it but was distinguished on facts with the following the said notico, photour uph and video cassette were not 
observations - 

stipplied to the first respondent along with the copy of 

the clection petition , the election petition was liable 10 
" 14 . This decision in no way derarts from the ratio be dismissed in limine under Section 8011 ) fou non complianco 
laid down in Sahodrabai s case ( supra ) . The afore 

with Section 81 ( 3 ) of thc Act. " 
said casc , however , rested on the ground that the 
document (pamphlet) was expressly referred to in 

Accepting the contention of the respondent in that case, 
the election petition and thus became an integral 

the H . C . dismissed the Election Petition which was noticed 
part of the same and ought to have been served 

hy the SC in the following words : 
on the respondent. It is, therefore , manifost that 
the facts of the case cited above arc clearly dis 

" 7 . The High Court came to the findings that tho allega 
tinguishable from the facts of the present casc . 

tions in the election petition would really show 
Furthermoro , the decision in M . Karunanidhi s case 

that the said documents formed intergal part of the 
(supra ) has roticed the previous decision and has 

election petition and , therefore , it was really neces 
fully endorsed the same" 

Sury to serve copies of thic sime on the first res 
pondent and overruled the contention of the appel 

lant that as lic had filled the documents and pro 
A11 the aforesud decisions came to he considered by the 

duced the video cassette in court, the first res 
Supreme Court in U . S . Sasidharon Vs. Karuna Kara n and 

pondent could very well take copies of the same 
other A . I. R . 1990 S . C . 924 0 1989 (4 ) SCC 482, in which 

and defend his case , The High Court look tho 
the following facts were involved - - 

view that non - furnishing to the first respondent 

copies of the documents alongwith a copy of the 
“ 3. The appellant challenged the election of the first 

election petition was non - compliance with Ses 
respondent to the Kerala Legislative Assembly on 

tion 81( 3 ) and , as such , the election petition was 
the ground of various corrupt practices alleged to 

non- compliance with Section 81(3 ) and ; as such 
have been comnitted by the first respondent. In 

the clcction petition was liable to be dissed the 
para ranhs 5 ( 1 ) and (ii) of the election petition , the 

election petition . Hence this appeal. 
corrupt practice that was alleged by the appellant 
was to the effect that the second respondent, who The legal position has been spelled out by SC in the 
was n candidate for thr electior , published a notice following words : 
wherçin it was declared that the second respondent 
was withdrawing from the contest and stated , inter 

“ 14 . It has been already noticed that the High Court 
alin , that it was to highlight the griovances of his 

dismisscd the election petition as the appellant has 
community . namely , the Kudınıbi Samudayam 

not fuunishes to the first respondent copies of the 
which is a backward community that he had decid 

notice , photograph and the video cassette refert 
ed to contest the election , and that one of the 

ed to above along with a copy of the election 
Armands of the community was that it should he 

petition . So far as the copies of ibe notice and 
included in the list of Scheduled Castes. Further, 

the photorranh are concerned . We do not think 
tho second rępondent stated in the notice that the 

that the High Court was justified in holding tbat 
Kerala Government under the leadership of the 

these should have also been furnished to the first 
first respondent and decided to give favouable con 

respondent plongwith the copy of the clection peti 
sideration in regard to his community s demand for 

tion , Dr. Chitale , learned counsel appearing on 
inclusion in the list of Schedules? Cases . Accor 

behalf of the first respondent, also has not urged 
dingly , the second respondent declared it tho 

that the copies of these two documents should have 
notice thot for obtaining their rights, it had become 

been served upon the first respondent. What has , 
necessary that the first respondent should win in 

however . teen vchemently urged on behalf of the 
the election nnel for that purrose he was withdraw 

Arst rospoa lent is that he should have heen served 
ing his candidatnre offcrin full support to the first 

also with the elcstiou petition a copy of the video 
respondent. It was alleart that the second reg 

cossette . This contention will be cynsidered 
nendent published the norice at the instigation and 

presently . 
with the desistance and initiative and at the cost 

15 . We have : lready referred to Section 83 relating to 
of the first respondert and his supporters. Such 

the contents of an electiori petition . The election 
2cts constituted corrupt practice within thc meaning 

petition shall contain a concise statement of material 
of Section 123 of th Act, 

facts and also set forth full particulars of any 

corript practice. The material facts or particulare 
4 . To notarrinh 5 (xvi) it is allcged that the first respondent 

relating to an corrupt practice may be contained 
nleo committed corrupt practice in the course of his election 

i n a doc: iin .^ nt and the clection netitioner, without 
10 hv ring povernment servants including Shri P . M . 

picading the material facts or particulars of corrupt 
Shahul Hameed. Teacher Government Unper Primary School, 

practice may refer to the document. When such a 
R upnagary . to lead processions in suprort of his candi 

reference is made in the election petition , a copy 
Mature in the constituency . It was submitted by the appellant 

of tho document must be gupplied inasmuch as 
that hr 1998 prepared to prove the allegation by examining 

by making a referriice to the document and without 
tha wala narsons. A phntograph of a procession was filed . 

pleading its contents in the clection petition , tho 

document becomes incorporated in the election 
5. In paragraph 5 (xi) of the electiou petition , the appellant 

petition lv reference. In other words, it formg 
inter alin stated as follows 

an integral part of the clection petition . Section 

81( 3 ) provides for giving a truc copy of the clec 
5 ( xi) . . . . . . . Beslan at the instigation of the 

tion petition , When a document forms an integral 
first resnondent 2 video cassette called " Malavina 

part of the election petition and a copy of such 
Purogathi" has tiren 119ect in the constituency . The 

clocument is not fumished to the respondent along 
narsons who nenk are I, Shri Jose P . George, 

with a copy of the election petition , the . copy of 
Government Plender, Kerala High Court, and 2 . 

the election rotitinn will not be a true copy within 
Shri Thomas Thottannally , Veterinary Doctor , 

the meaning of Sectior 8113 ) ond, as such , the 
Veterinary Polyclinic Valivaparanıbu . This is also 

court has to lismiss the election petition under 
11 corsiint practice . The video cassette is produced 

Section 8611 ) for n011- compliance with Section 
herewith inosenied cover . 

16 . On the other hand , if the contents of the clocument 
fi. The first respondent opposed the clection petition lyv 

in question are pleaded in the election petition . In 
filing a written statement denying the allegations of corrupt 

such a case , a copy of the document need not be 


81(3 ). 
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served on the respondent and that will not be non 
compliance with the provision of Section 81 ( 3 ). 
The docuncht may be relied upon us an evidence in 
the procesings . In other words , when tbe docu 
ment does not form an integral part of tlo election 
petition , but has been either referred to in the 
petition or fled in the proceedings as evidence of 
any fact, a copy of such a document need not bo 
served on the respondent alongwith a copy of the 
election prirlon , 


of Mala, simpliciter will not constitute a corrupt 
practice within the meaning of Section 123 (7 ) , ihe 
speeches of the said government servants as record 
ed in the vulco cassette and alleged to bave been 
used in the constituency at the instigation of the 
first respondent, must be with a view to obtaining 
or procuring of abetting of attempting to obtain or 
procure the assistance for the furtherance of tho 
prospects of the first resp . ndent s election . It is 
urged by the learncd counsel for the appellant 
that as no such allegation has been made in para 
graph S ( xi), the allegations in that paragraph do 
not constituto a corrupt practice within the mean 
ing of Section 123 ( 7 ) apd , accordingly, the video 
cassette does not form an integral part of that 
paragraph , 


17. There may be another situation when a copy of the 

document need not be served on the rospondent 
along with the election petition . Wben a docu 
ment has bcen filed in the proceedings , but is not 
referred ot in the petition either directly or indirect 
ly , a copy of suich document need not be served 
on the respondent. What Section 81( 3 ) enjoins is 
that a true copy of the election petition has to be 
served on the respondents fucluding the clected 
candidate . When a document forms an integral 
part of an olcction petition containing material 
facts of particulars of corrupt practice, then a 
copy of the election petition without such a docli 
ment is not complete and cannot be said to be a 
trite copy of the election petition , Cory of such 
document must be served on the respondents. 


Thereafter the Š. c . came to the conclusion that video 
cassette was un intercal part of the Election Petition in the 
following words ; 


After laying down the above legal principles the S . C , 
proceeded to consider whether the Video cassette , as men 
tioned in para 5 (xi) in the Election petition formed an 
Integral part of the Election Petition . In this connection 
at nbserved as rinder : 


21. We are unable to accept the contention. It is true 

that there is no allegation in paragraph 3( xi) that 
the video cassette was uiled hy the first respondent 
for the purpose of any assistance for the furthe 
rance of the prospects of his election . But, in our 
opinion , it is apparent that such an allegation 
is implied in the paragraph . After alleging that the 
video cassette was used in the constituency at tho 
instigation of the first respondent, it is alleged 
that the same constituted 3 corrupt practice which 
points to the only fact that the video casette con 
taining the speeches of the government servants 
was used for the purpose of some assistance for 
the furtherance of the prospects of the clection of 
the first respondent. It is implied that the video 
cassette is referred to in paragraph 5 ( x ) in regard to 
the alleged assistance for the furtheranco of the pros 
pects of the election of the first respondent and, 
Accordingly the contents of the cassette are incorpo 
rated in that paragraph by referenCC . In other 
words, the cassette forms an integral part of para 
graph 5 ( xi). In this connection we may refer to 
Item No . 1 of the Lit of Documents which reads 
as follows :- -- 


" I Video cassette by Kala Audio , Kllettumkura , Tri 

chur District titled " Malayusa Purogathi" prepar 
ed at the instance of the first respondent for 
election propaganda , as stated in paragraph 5(xi) 
of the election petition ." 


The consequence of this finding was set out by the S . C . in 
paragraph 22 of the report which is reproducci below - 


" 19 . It is urged hy Mr. Poti, learned courriel appear 

ing on lichalf of the appellant that the video 
cassette is only an evidence of the fact stated in 
paragraph 5 (xi) of the election petition , rlevant 
portion of which has been extracted above . It has 
heen alleged in paragraph 3 ( xi) that at the instiga 
tion of the first respondent, a viclco cassete called 
" Malayude Pusogathi" means progress of Mala , 
which is the constituency in question . Further , 
it has been alleged that the persons whose srceches 
have heen recorded in the video cassette regarding 
progress of Mala are two Government officers tam 
ed in paragraph 5 (xi) . and that the cassetic hag 
been used in the constitutency at the instigation of 
the first respondent. This has been averred as a 
corrupt practice . Tt is also mentioned in the same 
paragrerh that the video cassette is produced with 
the election retition in a sealed cover . It is not 
disputed that hy corrupt practice as referred to 
in paragraph 5 (xi) of the clection petition , the 
appellant is referring to the corrurt practice 
within the meaning of Section 123 ( 7 ) of the Act. 
Section 123 cnumerates the interent corrupt DOC 
tices for the purposes of the Act. One of the 
cornint practices , as contained in Section 123 (7 ) is 
the obtaining of procusing or abetting or attempt 
ing to obtain or procure hy a candidate or his 
ngent, any assistance other than the giving of vote 
for the furthrrance of the prospects of that candi 
date s clection , from any person in the servicc of 
the government and belonging to any of the claires 
as mentioned in clauses ( a ) to ( ) of the scction . 
The significant ingredient of corrupt practice, as 
mentioned in Section 123( 7) is that the assistance 
which is obtained or procured from a government 
servant of the classes mentioned in clausas a to 
ra ) must be for the furtheruite of the prospect of 
the election of the candidate who or on whose 
behalf such assistance his heen obtained or procur 
ed . It is not disputa thn the two colcrament 
scrca nts mentioned in paracrarh 3 ( x ) (of the elec 
tion petition whose speeches have been recorded 
in the video cassette , are covesnorent servants 
within the meaning of Section 123 ( 7 ) , 


“ 22 . It is clear from Item No. 1 of the List of Docu 

ments that it is the specific case of the appellant 
that the video cassette was prepared at the instance 
of the first respondent for election propaganda . 49 
stated in paragraph 5 ( xi) ofthe election petition , 
Whether it was so stated in Item No . 1 of the List 
of Documents or not it is , as stated already , appa 
rent on the tice of the allegation in paragraph 5 (vi) 
that it was used by the first respondent hy way 
of assistance in furtherance of the prospects of his 
election and so the video cassette formed an integral 
part of paragraph 5 ( xi). Unless a copy of the video 
cassette was given to the first respondent, he would 
not know how the speeches of the said covernment 
servants could assist the furtherance of the pros 
nects to this clection and would not be in a position 
to deal with the allegations made in paragraph 5 ( x ) . 
The cony of the election petition which was served 
on the first respondent without a copy of the video 
cassetto was not. therefore , true copy of the 
election retition within the meaning of Section 
81 ( 3 ) of the Act . 


20 . " The speeches of the two government servants relat 

ing to " Malayude Puronhathi" that is, the progress 


The Supreme Court distinguished the case of Sahodrabai 
(supra ) in the following words : 
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24. The decision in Sahodrabai case does not, in our . Learded counsel for the respondent drew my attention 

opinion lead any assistance to the contention of lu il number of docunients incntioned in the body of the 
the appellant that the video cassette is only cvi petition is also specific in Civil Misc . Application No . 
dence and does not form part of the clection peti 89 ( E ) of 1990 and Civil Misc . Application No . 113( E ) of 
tion . In that case , the election petition reproduc 1990 and contended that copies of all those documents 
ed the whole of the pan phlet and, accordingly , it should have been given lo the respondent as part of the 
was held that it was only an evidence and nut il 

c ection petition as those documents were an integral part 
part of the election petition . What has been stress 

of the petition and the l esponent was entitled to get the 
ed in that cave is that each and every document 

copies of those documents . 
does not form part of the clection petition , More 

The first document is the cassette containing the tape 
over, the court was considering the scope of 

recorded speech of the respondent said to have been made 
Section 83 (2 ) of tht Act before it was amended . We 

hy him on 6 - 11- 1989 in public necting it niethi. A 
are unable to accept the contention made on behalf mention of this meeting has beco made in paragraphs 36 ( 8 ) 
of the appellant that a document, in no circum 

and 360 ) . 
stances, can for an integral part of the election 
petition . As has been noticel already , the pamp 

It may be stated that the ground of corrupt practices 
hlet in that case was fully reproduced in the elec 

alleged to have been committed by the respondent, have 
tion petition and, therefore, it was merely an 

The clection 
been set out in paragraph 5 of the petition . 

has been challenged on ihe ground inter alia , that the 1eg 
evidenco and did not form a part of the election 

pundent had " committed the conipt practice of Booth 
petition , 

capturing" as defined in Section 123 ( 8 ) read with Section 
The case of Thakur Virendra Singh Vs. Vimal Kumar 58 - A and Section 135 - A ako the corrupt practice of 
( A . I. R . 1976 SC 2169 ) Wils distinguished in the following “ Undue Influence " within the meaning of Section 123 ( 2 ) 
words : 

read with Section 79 ( d ) of the Act. 
25. In Thukur Virendra Singh Vs . Vimal Kumar the In paragraph 8 (i ) of the petition , it is stated as under : 
question was whether a leaflct, a copy of which 

" 8 (i ). The returned candidate , Shri Rajiv Gandhi, 
was Annexur : A lu the election petition and 

visited various places in the Parliamentary Consti 
referred to in 78 : 15raph 13 thereoſ, constituted 

tuency of Ainethi, about five times, betwcen 6th 
a part of the clocrion petition , and, accordingly 

and 18th November 1989 and addressed public 
should have been served on the elected candidate . 

meetings as part of his election campaign as per 
This Court overruled the contention of the elected 

details given below : 
candidate that the petition was liable to be dis 

( 1 ) First visit 6 - 1 - 89 Addressed a inecting at Amethi 
missed as the copy of the petition meant to be 

( 2 ) Second visit Between Addressed several meet 
served on the appellant was not accompanied by 

( 3 ) Third visit 15 - 11 - 89 injus at Tiloi,Fursatganj, 
it copy of Allure A on the ground that the 

( 4 ) Fourth visit and Salon and Gauriganj. 
allegation of corrupt practice and particulars 
thereof , as given in paragraph 13 of thc clection 

(5 ) Fifth visit 13 - 11 -89 
pctition , were sufficiently clour and precise . This 

In paragraph 8iii), 8 ( iv ), 8 ( v ) and 8 (vi) of the petition 
decision is, mutefcre, of no help to the contention 

it is stated under : 
of the appellant that the video cassette is not a 
part of the election retition , 

" 8 ( iii) The returned candidatc launched his election 

campaign at a public meeting in Ayodhya Faiza 
The carlier decision of the $. c . in the case of A , Madan 

bad on 3 - 11-89 and promised at that meeting to 
Mohan Vs . Kalava Kuita Chandra Shekhar ( A .1. R . 1984 

lisher in Ram Rajy :1. He also said that Ayodhya 
S . C . 871) in which Karunanidhi s case (supra ) was distin 

is the city of " Rancuadraji" upon which the 
guished , has been distinguished with the following obser 

people began tu shout religious slogans. In the 
Viitions : 

course of his spcech he said that " Shri Raj Mohan 

Gandhi" (the petitioner herein ) " would forfeit his 
33 . Lastly , the decision of this Court in A . Madan 

deposit at Aitth ." 
Mohan Vs. Kalavankuntu Chandrasekhar has been 
relied upon by the learucal counsel for the appel 

- 8 ( iv ) At the public meeting held at Amethi on 
lant. Wo fail to understand how this case is of 

6 - 11 - 1989 the Respondent cxhorted the voters 11ọt 
any assistance to the Appellant, for in this case 

only to vote for him but to defeat the petitioner . 
also this Court once more approved of the deci 

He also urged that the people should see to it that 
sion in Karunanidhi s case. No other point har 

they ( opposition condidatcs ) " cannot set foot here 
been urged oy either party in this appeal." 

again " adding that Party Office bearers wbich 
A consideration of the above authorities of the Supreme 

gives him the highest lead would be " better looked 
Court would show that while in one set of cases it has been 

after " . Further details of these exhortations by 
held that the respondent is not entitled to get a copy of 

the Respondent herein are given later on in the 
the document filed as evidence in the election petition , in 

petition ." 
the other set of cases it has been held that in a given situa 
tion , a document, if referred to in the petition , would stand 

" 8 ( vi) On behalf of the petitioner, the Janata Dal 
incorporated in the petition by reference and becomo an 

and his party workers in 23 Anethi parliamentary 
integral part of the petition and in that event it would be 

constituency about the course of offensive approach 
incumbent on the petitioner to supply a copy of that 

to the election . These speeches by the respondent 
document to the respondent as part of the petition . There 

were calculated to and actually sowed the seeds 
is absolutely no conflict in the two sets of cases . The 

of voilence on ] rigging for the election ." 
Supreme Court itself lrás alreaciy considered the question 
and explained the law in U . S Sashidharan s case (supra ) . 

" 8 (vi) On behalf of the petitioner , the Janatu Dal 

General Secrelary , Shr! Yeshwant Sinha , wrote 
Whenever , therefore , ya objection is taken by the respon 

to the Election Comission of India on 9 -11- 1989 
dent that copies of documents were not supplied to him 

complaining about the speech at Amethi on 
and that the election petition was Jinble to be dismissed 

6 - 11 - 1989 by the Respondent herein pointing out 
summasily , it will have to he examined whether such docu 

the blatant manner in which the election campaign 
ment was filed merely as cridence or was it an integral part 

was being cauiet out by the returned candidate . 
of the petition so that copy of it shoul1 have been given to 

No action had been taken by the Election Com 
the respondent. 

mission and no reply to the complaint was rçceived ," 
It is on the basis of the prircinles contained in various 

In paragraph 9 of the petition it is stated as under : 
de ions of tho Suprenic Court that a scrutiny is to be 

" 9. During the election process, i.e . between 23- 10 - 1989 
macle of the documents rezariling which the grievance raised 

and 22 -11- 1989, the returnci candidate and his 
hy the respondent, in the instant case , is that conies thereof 
Having not been supplied to him , the petition is liable to be 

eloction agent, Shri Satish Kumar Sharma, his 
itsmed at the thresholl. 

other agents and workers with the consent of the 

roturned candidate and Shri Satish Kumar Sharma, 
796 GI/ 91. - 2 . 
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indulged in various acts of corrupt practices of 

dent and Shri Satish Kunci Shaimit . They were 
bribery , unduç influence , use of national sym 

holding high positions in the Governicnt and were 
bols and incurring or authoriging expenditure be 

treated as on deputation to Election Conimission 
yond the prescrib :.l limit , obtaining and frucuring 

by virtue of Section 28- A of the Act." 
assistance of gazuiled ollicer s of the Government 
and police personnel serving in the districts of 

" 18 . The petitioner seuys and submits that the violence 
Sultanpur and Rue Bareilly and other Gazcited 

in the area was 30 serious that even the contest 
Officers ," 

ing candidates were not spared . 
The petitioner prace : il ; to say that from 15-11-89, tie 

One of the contestants in Amethị Assembly Consti 
began to receive the disturbing news from his workers that 

tuency and the running mate of the petitioner 
Congress (I ) was making preparations for " Broth capturing " 

Dr, Sonjai Singh , it very popular leader of Janata 
and sigging the poll on mass scale . The petitioner then 

Dal in Uttar Pradesh was shot at from a 
proceeds further to say in paragraphs 15, 16 , 17 , 18 , and 

close range and in a mudronis attempt while ho 
19 us under : - - 

was going round the Arnethi Assembly segment on 

the day of poll j.c . 22 - 11 - 1989 at about 3. 00 P . M . 
" 15 . On 21 - 11 - 1989, day prior to the date of poll 

within Munshiganj Police Station Bhusiyawa 
and on 22 - 11 - 1989 the date of poll, violence had 

Shabgarh Tiraha Junction Amethi Assembly seg 
been let loose an rigging and booth capturing 

ment. He had been struggling for long time for 
on mass scale in all the five assembly segments 

life being in a very critical condition. One of the 
of 25 Amethi Parliamentary Constituciicy were 

worker of Tanata Dal Ruj Karan Singh also received 
resorted to with the connivence and consent of 

serious bullcnt injuries and he succuinbed to the 
the returned candidatc, Shri Rajiv Gandhi, and 

injurics later in the Hospital. Two other workers 
also with the consent une connivalnice of Shri Satish 

namely Shri Om Prakash Singh and Shri Dhanajay 
Kumar Sharma, thi clection agent as above said . 

Singh were also injured . Since the news of this 
The Returnilig Officer and District Magistrate , 

incident spread like a wild ſirc in all Assembly 
District Election Officer Sultanpur , Superintendent 

segments fear psychosis grippecl and the electors 
( f Police , Sultanpur, as also other police officials 

who did not venture to go to their polling stutions 
actively participated in Sich incide to i of violence 

to exercise their vote . 
and booth capturiog by their various acts of omis 
sions and commissions . They were aiding and 

The pctitioner hinaclt" was roughed up and man 
conniving at activities of reing and hooth captur 

handled besides being detained during the course 
ing, thereby furthering the prospects of the returned 

of his visit in the confitucncy in Palpur village 
candidate . The particulars of such activities have 

(polling station Nos , $ 9 and 60 ) in Jagdishpur 

assembly segment. " 
been given later in the petition ." 
" 16 . Violence on tass Ecale took place in all the 

" 19 . Armed men , ossessing lethal weapons and 
ſive Asseinhly sciments on 21-11- 1989 and specially 

mask -men with such weapons were freely moving in 
on the day of noll ie, 22- 11 - 1989 as a result of 

all the assembly segments on 21- 11- 1989 and on 
which the peaceful atmosphere in the entire 

thc day of poll i.e . 22 - 11 -1989 supporting Congress 
parliamentary constituency bral teen completely 

( I ) and they were threatening voters with lire 
fouled , lending to lear psychosis of voters . As 

conscquences if they come out to cxercise their 
a result a very large number of voters did nou step 

vote . They were in possession of fire arms and 
out of their houson to go to exercise their vote 

Other lethal weapung despite the fact that carrying 
at the polling stations. A very large number of 

of Fire arms had been prohibited under the instruc 
volers in all five segments were prevented from 

tions of the Flection Commission , The District 
going to their polling stations and exercising 

Magistrate -Distiict Election Officer who was the 

Returning Officer and the Superintendent of Police , 
their votes . Many of the petitioner s workers and 
rolling agents were heaten up and their life 

Sultanpur whosc duties were to prevent such inci 
threatened on these two Jays . The polling agents 

dents were themselves nicting and conniving at such 

Activities. The forts of the petitioner and his 
were driven out in provenieci froni cari ying out 
their assigned work . Free and fair poll hecame 

workers to contact them and lodge their complaints 
the casualty to those violences. These vjolent 

nersonally proved Sutile as they were not found 
incidents were the handiwork of the Congress (1 ) 

in their place of duty . However , theso complaints 
workers and supporters and instigated by agents of 

were lodged at the orice of the District Magistrate . 
the Respondent with the consent of the Respondent 
und Shri Satish Kumar Sharma, The petitioner 

The polling agents of the petitioner in a number of 
and his representatives who were campaigning 

nlaces were cither , driven out or went out of poll 
At Amethi made several representations and comp 

ing stations on account of fear for feir life . 
laints , both oral and written and through telephone 

These factors acected the rolling to the dis 
calls and telegrams to the Chief Election Comniis 

advantage of the octilioner. Number of workers 
xioner , District Magistrate Returning Officer ; 

of the petitioner and polling agents were also 
Commission s Central Observer Shri Jagdish Sagar 

heaten up and lriven out of the polling stations." 
and nolice authorities regarding these incidents 

Ict me now come to raragraph 34 of the petition . Just 
of violence. Compiaints were also filed in regard 

obove para 34 is the heading" reading as under : - - 
to the above . No cffective sters however were 
atke ! to stop tese violent incidents which grew in 

“ Material facts and noticulary of violence and corrupt 
number and also became inore serious from the 

prictice of Booth capturing non - compliance of the 
ofternoon of 21- 11- 1989 and the whole of 

nrovisions of the constitution , Act, Rules and orders 
27 11- 1989. " The details of violence are given later 

thereunder." 
in the petition ." 

After setting out the duties of the district Election Officer , 
" 17 . Thic corruist practice of booth capturing, rigging the Returning Offices and the Superintendent of Police , tho 

and undue influence had been committed on netitioner has , in this paragraph , pleaded that the directions 
muse scale in all parts of the Parliamentary of the Election Commission were not followed hv the above 
Constituency ie , in all five assembly segments . authorities who used their thority in favour of the power 
These corrupt practices had been committed with full Rival candidats " . It § 1700 nilored in this paragraph of 
the consent of the respondent and Shri Satish the retition that the bari on carving of firearms was 
Kumar Sharma through the workers and supporters enforced in one sided manner to the Advantage of the 
of Congress (1 ) party in particular the Block returned candiilate and thereforc proved to be a completo 
Pramukhs who were actively working for the farce . It is illegalt in nara 351a ) that licensed fire - asms 
Respondent. The rolice personnel and officials of of congress workers and innor ers were not in most of 
thr District Administration were also aiding and the cosra resposted with the polics Authoritics. Tt is 
conniving at these activities of booth capturing further statert that even it cage wet they were alleged 
in furtherance of tho prospects of the election to have been deposited carlier as der orders of the authori 
of the respondent with the consent of the respon ties, they were rolçased subsequently . 
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The petitioner has also set out the namos of the persons 
who continued to have the fire -arns with thein ). This , it is 
stated , enabled the Congress (1 ) workers of the respondent 
to misuse the fuo arms to frighten and intimidate voters 
in the constituency and put the Janta Dal workers in 
" Jeopardy " . 
Immediately after paragraph 35 is the headings . 

" Out break of violence aflecting froe and fair poll" 
below which starts para 30 ruudung it s under : 
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Rajiv Gandhi and that such a call and inducedrcnt 
was shocking and reprehensible and jurther that 
the 85 % Jul Wus mentioned with a view to 
uvoid getting in trouble with the Election Com 
Inissions noms of us ,uining 90 % polling to be 
indicative of bouth capturiny. No action how 

ever was taken by the Julection Commission . 
( ) The speech in Hindi at the public morting held 

at Amethi on 0 - 1l - 1989 il which the Respondent 
nac such exhortations was also tape recorded 
by one of the persons present at the said meet 
ing . The relevant portions of the tapc recurucu 
speech as follows : 


" 36 . (a ) The returneu candilate Shri Rajiv Gandhi 

visited variouS places in 25-Alielhi Parljanicntary 
Constituency about-five times between oth and 
18th November 289, for his electioneering 
campaign . 


(b ) The details of the public incetings held in the 

constituency have been furnished in the foregoing 
paragraphs. 


" IS BAR BHI AU . TR POORE VIPALSH KE 

VOIE JOR JAYA TO UNHEY 15 % SE 
KAM VOTE MILE.NL CHANYE " . " AB 
GINTI KE TIN KI: ΒΛD MAIN ΑΛΡ KO 
YAHA ALIR MILUNGA AMETHI ME, 
AUR PHIR HIM DEKTE HAI KI AMETI 
LOR SAbil4 CHHETRA LES VIDHAN 
SABHA CHHETRON ME KAUN SALSE 
AAGL NIKLLA, AUR JO SA1SE AAGE 
NINLEGL US SILIR KE KAR 
YALURTAUT KO I AR HAM KIAS 
DHYAN KAKIONGE" . 


( c ) At such mectings , Shri Satish humus Sharma, 

active workers in agenly including the poweriui 
Block Piumukhs und Wolade Praniukos who are 
the supporters of Congress (1 ) and who worked 
actively for the elevilon of the returucd candidate 
were present. The concerned District Magistrate 
cuin - District Election Oflicer - Returning Officer 
and the then Superundent of Police , and 
other government Ollicials were also present at 
inost of these inectinys . 


(k ) The petitioner ailencs tut these exboltations of 

tho returned candidato who occupicd the highest 
( lice or the limeM SICT were not only cxbibi 
11ng it disposition tovarus oficnsive approach but 
also fuve a clear sinal lo ll concerned with the 
conduct of the pull about the course of ollensive 
action and opelatiuus required of them to achieve 
the target. " 


(d ) Between 15 - 11- 1939 and 18 - 11 - 1989 , Shri Rajiv 

Gandhi, the Respondent, addressed meetings in 
the Amethi Parliamentary Constituency at I iloi, 
Fursatganj, Salon and Gaurigady where the atien 
dance was vor , t510 . The last meeting was held 
at Gauriganj un 18 - 11 - 1989 at Navodaya Vidya 
laya Mardan . According to newspapor reports 
(Swatantra Bhaal datel 19- 11- 1969 ) the said 

meeting was Cying for an audience . 
( e ) From the very beginning, the returned candi 

date became panicky about the outcopic of the 
election results on account of the change in the 
mood and trend uf the electorale . He resorted 
to olfensivo Calimpigns and cxhortations at some 
of thc mectings . 


In paragraph 36 ( e ) it is stated thc respondent became 
panicky about the out come of the cluction results on account 
of the change in tbo mnood and trend ul thc electorate . 
It is further stated that in respondent restored to oflcnsive 
campaigns and exhortations at somo ol the meelings. The 
petitioner then refers to the respondent s nee111igs at Ayo 
dhya on 3 - 11 -89 and Amilii on 6 - 11 -89 . It is the speech 
delivered by the respondeut at Aucibi on 6 -11- 1989 which 
has been tape -recordod , 


( f ) As aforesaid ar Lie meeting at Ayodhya on 

3 - 11- 1989 , the launciring of the election compaign 
tho returned candidate , Shri Rajiv Gandhi said 
that Raj Mohan Gandhi. the petitioner hercin , 
should be made to forteit his deposit. 


In para 36 (i ) of the petition it is plcadce that tho Janta 
ultered that the people should see to it that the opposition 
candidate docs not set lout uere ugain . He is also alleged 
to have cxhorted the people to see to it that the enttiled 
opposition gets less iban 15 % of volcs in Amethi and that 
the petitioner loses his security deposit. 


(2 ) At the meeting held at Amethi on 6 - 11 - 1989 

the returned candidate in clear terms liiged during 
the course of his speech that the people should 
" ice to it that they (opposition candidate ) could 
not " set foot hett ugan " adding that party office 
learers which gives him highest lead would be 
belter looked after " . A report on this particu 
lar speech appeared amongst others in Times of 
India Lucknow Ludition of 7th November 1989 
ond NavBharat Times of Lucknow Jated 
7 - 11- 1989, Swatantra Bharat, Lucknow dated 
7 - 11- 1989; and an article hy Sharad Joshi in Nov 
Bharat Times Luchgow dated 27 - 11 - 1989. 


In para 36 (i) of the petition it is pleaded that the Janta 
Dal General Sccretary si Yeshwant Siaha wrute to the 
Election Commission that ite exhortation of the luspondent 
was a balatant inducement tu " Booth capturing " but the 
Election Commission did not take any action . 

" Booth capturing" as it corrupt practice is picntioned in 
Section 123 (8 ) which was introvuced in the Act by Act 

I of 1989 with effect from 15- 3 - 1989 . 
Section 123 ( 8 ) contemplates three categories of persons 
who may commit this corrupt practice . They are ( i) a 
candidato (ii ) his agent or ( iii) oiner person , 

The expression “ agent" has been explained in Explanation 
( 1 ) to Section 123 which say that for purposes of this 
section " agent" includes an Election Agent, a polling agent 
and any person who is held to have acted as an agent in 
connection with election with thu consent of the candidate . 


( h ) At this mecting the returned candidate further 

hpoke in the same vein . He exhorted that the 
pycople should see that the entire opposition should 
xet less than 1556 of votes in Amethi and that 
he (Raj Molian Guchi) should lose his deposit. 
Ilc promised 0 give special consideration to 
thic workers wito lead in this exerciso . 


Explanation (4 ) says that “ Both capturing shall 
have the sanne mcaniny as iu Section 135- A which provides 
as under : 


(i) The petitioner s party , ie. Janata Dal General 

Secretary , Shri Yeshwant Sinha, wrote to the 
Chiof Election Commissioner on 9 - 11 - 1989 point 
ing out that he exhortation of the Respondent 
was a blatant indicernent to booth capturing in 
order to ensure a minimum of 85 votes for Shri 


" 135 - A . Ofience of booth capturing. - - Whocver com 

mits an oifence of huuth capturing shall be punish 
able with imprisonment for a term which shall 1700 
be less than six months but which may extend to 
two years and with fine; and where such ofience is 
committed by a person in the service of tho 
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Government, he shall be punishable with imprison second and the third stuve of the corrupt practice of " Booth 
ment for a terin which shall not be less than one capturing " set out in subsequent paras of the petition , The 
year but which may extend to three years and recorded speech alone does not contain all the material facts. 
with fine, " 

The cassette , therefore , can not be treated to have become an 

ilogral part of the election petition by Jcterence and the 
Explanation,- . For the purposes of this section " booth contention of the respondent that a copy of it should have 
capturing" includes , among other things , ail or any of the been supplied to him has to be rojectoil in view of the doc 
following activities, namely : -- 

trine laid down by the Supreme Court in Sahodra Baj Rai 

Vs. Ram Singh Aharwar AIR . 1963 S . C . 1079 and Thakur 
( a ) Seizure of a polling station or a place fixed for the Virendra Singh Vs. Vimal Kumar , AIR 1976 SC 2169 , 

poll by any person of persons making polling 
authorities surrender the ballot papers or voting 

The next documents are those which have been described 
machincs and doing of any other act which affects 

in paragraph 76 of the petition. This para deals with the cor 
the orderly conduct of elections ; 

rupt practice of the use of Nationul Symbols contemplated by 

Section 123 (3 ) of the Act. The whole of this paragraph to 
( b ) taking possession of a polling station or a place gether with its sub- paragraphs is reproduced below : 

fixed for thc poll by any person or persons and 
allowing only his or their own supporters to cxer 

" 76 . Corrupt practice of use of National Symbols . — Tho 
ciso their right to vote and prevent other s from 

returned candidate and his election agent as afore 

said and with their consent other agents and workers 
voting ; 

of the Congress (1 ) pa, ty indulged in the corrupt 
( c ) threatening any elector and preventing him from 

practice of use of national symbols within the mean 
going to the polling station or a place fixed for the 

ing of Section 12.313 ) of the Act. This had been 
poll to cast his vote ; 

done with a view to furthering the prospects of the 

election of the returned candidate . The instances 
( d ) seizure of a place for committing of votes by any 

of such corrupt practices are as under : 
person or persons, making the counting authorities 
surrender the ballot papers or voting machines and 

( a ) They arranged to distr :bute freely a map of the 
the doing of anything which affects the orderly 

25 Amethi Parlianienary Constituency with five 
counting of votes ; 

segments shown in separute colour scheme to the 

voters of the constituency during the election cum 
( e ) doing by any person in the service of Government 

paigns and ciection nieetings. This map contains 
of all or any of the aforesaid activities or aiding 

the reference to inc development work alleged to 
or conniving at, any such activity in the furtberance . 

have been done in the Amelhi constituency in 
of the prospects of the election of a candidate , " 

the past. While Jistributing the maps the Congress 

(1) campaigners called upon the voters to vote for 
The first part creates “ Bocth capturing" as an offence and 

the respondent showing thc development work 
provides for its punishinent . It is in the Explanation append 

mentioned in the mup . The map contained , 
ed immediately below the first part that " Booth capturing" 

amongst other , a national flag with the picture 
has been defined by categorising the activities which are to be 

of Jawahar Lal Nehru fuperimposed thereon 
treated as, or , included in " Booth capturing " . 

which is the gynıbol / einblem used by the Govern 

mçnt in connection with the Nchru Centenary 
In paragraph 360 ), a portion of the tape-recorded specchi 

and covered by Law as National Emblem . The 
which is said to be the relevant portion has becn quoted . 

map has been published by the Survey of India , 

Government of Ludia and was priced Rs. 2 , The 
It will thus be seen that the petitioner s own case is that 

mup has been prinied specially for the Amethi 
tbc respondent had been exhorting the people through his 

constituency and with the election in mind. The 
speeches to indulge in " Booth captring" and to adopt the 

use of the emblemi symbol of National flag with 
" course of offencive action and operations to achieve the 

Jawaharlal Nehru s picture is an u $ c of national 
target. This also becomes absolutely clear from a perusal of 

symbol within the meaning of Section 123( 3 ) of 
paragraph 8 of the petition in which the petitiones hus bim 

the Act. 
self, with reference to the respondent s specches inade at 
Ayodhya on 3rd November, 1989 and Amethi on 6th Nov 

( b ) Posters were printed with it background of the 
ember , 1989, picaded ( vide parugraph 8 ( v ) that " thege speechcs 

national symbol used by the Government of India 
gave a clear signal to the Agents and party workers about 

in connection with the Nchru Centenary, i. c , with 
the course of offensive approach to the election . These 

tri- colour background in the same manner as in 
speeches by the respondent, it is further pleaded , " were cal 

national flag. Over these posters, the exhortation 
culated to and actually sowed the seed of violence and rig 

in words " Vote for " was superimposed . These 
ging for the election " . 

posters were pasted and distributed with the con 

sent of the Respondent over all places in the five 
The petitioner then proceeds to plead the violent incidents 

assembly segments, 
of 21st November, 1989 ar :1 22nd November , 1989. The de 
tails of " Booth capturing " have als.) heen set out by the peti 
tioner in the schedule annexcd with the petition . 

( c ) The Congress ( 1 ) magazine in Hindi " VARNIKA " 
Considered in the background of the above facts , it clearly 

published by the party head office at Delhi and 
comes out thut respondent s speech made on 6th November , 

circulated all over the country including the 
1989 at Amethi is pleaded by the petitioner as part of the 

various places in Anicthi constituency also con 
" corrupt practice of Booth capturing" although the speech by 

tains the National Symbol with the pictorial res re 
itself would not fall in any of the activities mentioned in 

sentation of Jawaharlal Nehril as aforesaid with 
the Explanation appeniled to Section 135A . 

the appeal to voters to vote for the respondent 

and his party both appearing on the back and 
The next step in the scrutiny of this document, namely , 

front cover pages. The magazine also contains 
the tape recorded speech of 6th November , 1989 of the scs 

an article relating the respondent and the peti 
pondent, is to see whether this document is an integral part of 

tioner under the title " ASLI GANDHI RAJIV 
the present petition . 

GANDHI" . 


The corrupt practice of Booth capturing as set out in the 
petition runs into several phases or stages. The first stage is 
the speech of the respondent allegedly tape recorded at 
Amethi on 6th November , 1989 in which he is said to have 
exhorted the people to aclopt the offensive approach towards 
the election in question, Thc speech having thus motivated 
the people to adopt a particulos course of action , tlıç fall 
out came to be noticed in the violent incidents of 21st Noy 
cmber, 1989 and 22nd November, 1989 , which constitute the 


The above acts amount to the commission of corrupt 

practice of use of national symhol for the further 
ance of the prospects of the roturned candidate . by 
the returned candidate and by Shri Satish Kumar 
Sharma, his clection gent. The above also amount 
cil to appeal to the voters on the basis of the Natio 
nal Symbol, By these the respondent projected liim 
self as a candidate of the State . These practices is 
covered under Section 123 ( 3 ) read with Sections 
100 ( 1 ) ( b ) and 100 ( 1 ) (dXii ) of the Act." 
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Section 123 ( 3 ) of the Act in which the corrupt practices 

(r ) Appeal to national sy :nbuls for prejudiciully affcct 
ut the use of National synibuls has been described , provides 

iny the clection of iny candidate . 
as under : 

In thc instant case , it is the activity rclating to the National 
" 123 , Corrupt practices. The following shall be denied Symbol which has been pleaded as a corupt practice . 
to be corrupt practices for the purposes of thiy et," 

There are many Natio1141 Syar:bok , The use of the word 
" Symbols " in a plural form itself is indicative of the plurality 

ut symbols which is also vontil med by the use of the words 
( 2 ) ........... ......... 

" such as" before the words " National Flag or the National 
(3 ) The uppeal by a candidate or his agent or by any 

Emblçm " occuring in sub -Seurion ( 3 ) of Section 123 . 
other person with the consent of a candidate or 

The significance and truc mçaning of the words " such as " 
his clcction on to vole or refrain from voting 

occuring in this Section vere cxplained by the Division 
for any person on the ground of his religion, 

Bench of this Court in Kuran Singh Vs. Jamuna Singh 
face , caste , community or language or the use 

AJR . 1959 Allahabad 127 is follows : - - 
of, or appeal to rellgrous symbois or the use of, 
or appeal to , " ational symbols such as the antio 

" The lise of the exprsion such as insicad of includ 
nal flag or the national emblem for the further 

ing or for cxamplo ; m Our Opinion connotes and 
ance of the prospects of the election of that can 

idea that only those National Symbols should be 
didate or for prejudicially affecting the election 

taken into account which are like and similar to 
of any candid : 12 ; 

the National Flag or the National Fmblem ." 


Provided that no symbol allotted under thix Act to a 

candidate shall be decided to be religious symbol or 

a national symbol for the purposes of this clause ." 
The provisions extracied aboc indicatc that there are 
many facets of this corrupt praci! ce . It will be seen from 
an analysis of the aforesaid provisions that there are certain 
activities relating to religiou , racc, caste , community , lan 
guage , religious symbols and national symbols which , if car 
ricd on by a candidate or his agent or by any other person 
with the consent of the candilate or his election agent, con 
stitute a corrupt practice . The following activities , or, any 
of them , would be il corrupt practice : 
" la ) The appeal to vote for a candidule on the ground of 

his religion . 
(b ) The appeal to vote for il candidate on the ground 

of his race . 
( c ) The appeal to vote in a candidate on the ground of 

his caste , 
( d ) The appeal to volc for a candidate on the ground 

of his community . 
( e ) The appcul to vote for a candidate on the ground 

of his language. 
(f ) The appeal not to vote for a candidate on the ground 

of his religion . 
( g ) The appeal not to vote fur a candidate on the 

ground of his face. 
th ) The uppcol not to vote for a candidate 

ground of his caste . 
(i ) The uppcol not to vote for a candidatc on the 

ground of his community . 
a ) The uppeal not to vote for a candidate on the 

ground of his language . 
(k ) Use of religious symbols for the furtherance of the 

prospects of the lection of a candidate . 
(1) Anneal to religious symbols for the furtherance of 

the prospects of the election of a candidato. 
( m ) Use of religious symbol for prejudicially affecting the 

clection of any candidate. 


It was in this case that tlic provisions of the Emblems 
and Names (Prevention wi Improper Use ) Act, 1950 were 
considered and the National Flig was held to be a national 
Symbol, The difference between Symbol" and " Emblem " was 
also noticed in this case which has since been followed in 
Ghayar Ali Khan Vs. Keslav Gupta AIK 1959 Allahabad 
264 and Rustom Satin Vs. Dr, Sampurnanand 20 E . L . R . 221. 

These decisions were ciled belo o me by the counsel for 
the respondent to show that 10 case of currupt practice 
of usc of national symbols was made out anul that pura 
graph 76 of the petition was liable to be deleted). This is the 
subject matter of il separate application given by the respon 
dent under order 6 rule 15 and under order 7 iulc 11 C . P . C . 
etc . Here , I am concerned with the questicn whether or 
not a truc copy of the election petition was given to the res 
pondent. To put it differently it is not the endeavour at this 
stage to consider whether :hc plcadings set out in paragraph 
76 of the petition make out a case of corrupt practice of 
the use of National Symbols or that the pleadings are defec 
tive, vague or insufficient. The present effort is confined to a 
different question , namely , 20 question whether or not the 
documents specified in paragraph 76 of the petition are an 
integral part of the petition by reference and if the answer 
is in the offirmative , whether the copies of these documents 
should have been supplied to the respondent as part of the 
petition . 


Let me now consider the pleadings of the petitioner as to 
the corrupt practice of 182 of National Symbols. 

Para 76 it will be noticca , is headed as " Corrupt Practice 
of the National Symbole " . 

In the opening part of parnyraph 76 . it is stuted in ¢x 
plicit terms that the respondent and his clection agent and , 
with their consent, other uyents and workers indulged in 
the corrupt practice of the usc of national symbol with a 
vjcw to furthering the prospectz of the election of the return 
ed candidate . The petitioner then proceeds to give three ins 
tances , 


didate on the 


( n ) Appeal to religious symbols for prejudically affect 

ing the election of any candidate. 
(0 ) Use of national symbols for the furtherance of the 

pronnects of the election of the candidate is 1 
corrupt practice. 


In the first instance as set out in sub para (a ) of paragraph 
76 , there was a njap of 25- Amethi t arliamrntary constitu 
ency which , apart from shoving the five Assembly segments 
in different colour schemes showed the devclopment work 
carried out in the constituency . The man contained the 
National Flag with the picture of lawbharlal Nehru super 
imposed thereon which was the symbols emblein used by 
the government in connection with the Nehru centenary . 
This, it is pleaded , is cov : red by law aş National Emblom , 
At the end of qub - para ( a ) it is stated that " the rise of the 
emblem / symbol of National Tax with Jawaharlal Nehru s 
nicture is a use of national symll within the meaning of 
section 123 ( 3 ) of the Act." 

The second instance of the use of national symbol in con 
tained in sub -parn ( h ) wherein it is set out that posters were 
printed with a background of national svmbol used by the 
Government of India in connection with the Nehru Centenary 
in with tricolor horkaround in the same monner ng in the 
National flion on the Witry the cxhortation in word , 
" vote for " was surcrimposed Thore posts were allegedly 
ringtet and distributed with the conscot of the respondent, in 
the five Assembly segments , 


( p ) Appeal to national symbols for the furtherance of 

the prospects of the clection of the candidnte . 


(q ) Use of national symbols for prejudicially affecting 

the election of uny candidate . 
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Tbe third instance is ct out in sub - para (c ) of para 76 

If it were merely tho uwe of National Pag , tho matter 
in which the Hindi Magazine Varnika " published by the would have been differcnt ! 6 cvery citizen of the country 
Congress( I ) party head office at Delhi is said tu contain on is aware of the contents , clour and contours of the fag and 
its tront and back page OV is the National Symbol with perhaps none would be pergitted nor would he be heard 
the pictorial representation of Jawaharlal Nehru and an Lo say that he would first sec at the day or its photograph to 
appeal to the voters to vote for the respondent and his understand what a National flag is. But here , in the instant 
party . 

case the position is different. Ilere , the pctitioner has used 

the words National Flag " , " National emblem " , national 
Ihc petitioner reiterates in the last part if this para that symbol" , " symbol / emblein scd by the Government in con 
the above acts amount to the commission of the corrupt prac nection with the Nehru Centenary " and her similar ex 
tice of use of National jyqubol for thy furtherance of the pressions in paragraph 70 of the petition . What, therefore, it 
prospects of the returned candidate by the returned candi conveys is utter confusion, li inquisitive mind would not 
date and by Sri Sxitish Kumar Sharma his election ugent. It Test until it had a look at the threc documenty to find out 
is further said that this amounted to appeal to the voters what exactly is the national symbol or national cmblem 
on the basis of National syinbol. 

elc , pleaded by the petitioner . 
The use of National Symbol is thus said to constitute tho The national symbol or emblem or the national flag with 
corrupt practice under section 123 ( 3 ) in two ways : 

the photograph of Jawaharlal Nehri superimposed thereon 

which is pleuded us a national emblem is an object used on 
( u ) use of National Symbol was made for the further 

the document. It is the use of this object which is the 
ance of the prospects of the returned candidato , 

corrupt practice . Tho object is , therefore , an cssential part 
namely , the l espondent . 

of the material facts constituting this corrupt practice . It is 

this object which is to be looked at to be undergood . 
(b ) An appeal to the National Syiabol was inade for 
the furtherance of the prospects of the election of 

At this stage I may refer to the obscrvations of the Supreme 
the returned candidate. 

Court in M . Karunanidhi s Casę ( supra ) (AIR 1983 SC 558 ) 
The corrupt practicc of use of national symbols is based in respect of a photograph of a fancy banner which was 
on three documents referred Lo in sub - para (:1 ) , b ) and (c ) 

the subject matter of the corrupt practice envisaged by 
oſ para 76 . These documents , as pointed out earlier arc 

section 123 ( 6 ) of incurring election experises in violation 
( 1 ) a map of the contituency , ( 2 ) poster and ( 3 ) Hindi 

of Soction 77 of the Act . The Supreme Court observed at 
Magazine " Varnika" . 

page 570 of the report 23 ucder - 
The material facts of the ise of National Symbols which 

" Admittedly , a copy of the photograph was not furnish 
amount to a corrupt practice are :- - 

od to the appellant along with a copy of the elec 

lion petition. The averment contained in para 
(1 ) Use of or appeal to tie national symbol . 

graph 19(b ) would be incomplete without a copy 

of the photograph being supplied with a copy of the 
( 2 ) The use of or appeal to National Symbols should 

clection petition . The averment therein is that the 
be for the furtherance of the prospects of the elec 

appellant committed a corrupt practice under sub 
lion of a candidate ut fur prejudiciully affecting 

section (6 ) of Section 123 of the Aut by incurring 
the clection of any candidate . 

of authorising expenditure in contravention of S . 

77. It is alleged that the appellant had set up fancy 
The commission of the corrupt practice has to be by a 

banners throughout the constituency and the num 
candidate or his agent or in any other person with the 

ber of such banners was about 50, the cost of each 
consent of the candidate I his election agent, 

such banner being not less than Rs. 1, 000 / - and 

therefore the expenditure involved in errecting these 
The material facts as to ihe 119c of the National Symbols 

50 banners was not less than 50 ,000 / - but that the 
are contained in the Jocuments referred to abovc , On all 

appellant had not lisclosed the amount in the re 
the three documents national symbol was said 10 jave bee n 

1111n of the election expenses and thus committed 
printed . The act of printing a balionul symbol would amount 

a corrupt practice under subsection (6 ) of Section 
to the use of the National Symbol. 

123 of the Act , 
The National Symbul uscad on the document mentioned in 29. It is not possible to conceive of the dimension of the 
paragraph 761a ) is the National Flag wlich undoubtedly is large fancy banner voless one has a look at the photograph . 
a National Symbol. It is pleaded that the picture of Jawahar The photograph filed with the election petition gives a visual 
Jal Nehru was suncriindosed thereon . It is further pleaded descrpition of the fancy banner , the cost of which at a mere 
that the use of the emblem / syinhol of National Flag with looh would show that the expenditure in setting up 
Jawaharlal Nehru s picture is use of National symbol. The euch such banner would be Rs. 1000 / - or more . 
National symbol is thus clearly pleaded to have been used . 

Nevertheless , without heing furnished with a copy 
In paragraph 761b ) the use of National Symbol is men 

of the photograplı , the averments in paragraph 18 
tioned thus : 

( b ) would be incomplete its regards the allegations 

of the corrupt practice committed by the appo 
**Posters were printed withi background of the National 

llant" . 
Symbol used by the Government of India in con 

The Supreme Court futher observed in rura 39 of the 
nection with the Nchiu Centenary i. e , with tri 

report on page 573 as puder ! 
colour background in the same manner as in 
National flag . 

" The test to be applied in determining whether the 

photograph referred to in paragraph 18 ( b ) is on 
The documents mentioned in pajac - ph 76 ( 0 ) namely the 

integral part of the election petition or was molely 
Hindi magazine Varnika " was said to contain the national 

a piece of evidence in proof of the allccntion crin . 
symbol with the pictorial ramjesentation of Jawaharlal Nehru ." 

tainel therein , depends on whether it is a part of 
The documents are also said to contain the word " vote for" . 

the pleadings " . 
What was printed immediat ly alter these words is not in 
dicated so that the nerson for whom the words " vote for " 

The Supreme Court in the above case bad held the 
were montioned on this document remains indeterminate . In 

photograph to be a part of the pleadings. 
720ect of the document mentioned in paragraph 76 ( c ) it a 
ploaded that there was an appcal contained therein to vote 

I am , therefore , clearly of the view that all the three 
for the resrondent and his party . The National Symbol / doriments constitutc an integral part of the petition , help ? 
Emblem wcie lised throuch 17 - wpthrce documents for the 

an rssentir component of the corrint priet re af use of 
furtherance of the prospects of the respondent s cloction . 

national symbol as set out in para 76 of the petition . 

There is another reason , and I shohld say. 3. very strong 
This would indicate that the respondent, in order to give 

relion for holding that there dorintents are on inlegral 
pil affectiva reply has to ve a look at these documenty to part of the petition by reference . The reasons is thig. 
find out all the material tarta relating to this cornipt prac 
tice particularly as the national symbol itself has been diffe 

Use of national symbol has also been pleaded 49 a cor 
rently described on tlic thrce documents, 

rupt practice of undue influence . 
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In para 80 of the petition, it is stated is under : 

The cssential ingredients of this corrupt practice which 
" 80 . Corrupt Practice of Undue Intluerite - - 

deals with any direct vi inclirect inlistirence or alte nit 10 

interfere on the part of the candidate or his agent or any 
(ul ) in addition to the above the facts mentioned either person with the consent of the candidate or his clec 

in the paragraphs livreingbove concerning the liun igent will the fico exercise of any clectorul right, and 

tivities of Shri Subhash Kumar , Discict distinct fionn 100 c uf the corrupt practices of the use of 
Magistrate and Returning Officer , Sul anpur , National symbol. 
Shri Vijay Baghav Pant, Superintendant of Police 
Shri Pradeep Kumar Verma, SHO Jagdishpur as " Electoral Kight " has been defined in Section 7910 ) as 
well all other activitics constituting the corrijt under - 
practices of Booth Cupturing , bribery , itse ol 
National Symbol ctc . also amount to Unduc 

" 79 ( d ) " clectoral right " mcans the right of person to 
Influence within thc meaning of Section 123 ( 3 ) 

stand or not to stand us , or to withdraw or not 
of the Act. 

to w Turaw from being , it candidatę , or to vote 

o leirain from yoting at an elcction ; " 
( b ) The National Flag , National symlxl, Officials 
of the Stac, Security and Police Forces , Guvern 

The electoral uigl s of a person ilt an election contemplat 
ment Funds and promises of Governmental lar el hy the definition ale :-- 
gess 11 were used to promote the respondent s 
prospects . Instead of contesting the election 13 

(i) the rght to stand as a candidate , 
one citizen against other citizens , he projected 

(ii) the right nul tu stund as a cund date. 
hims: ll is the candidaic of the Govurmont, 
State and nation and used their resources . Not 

( iii ) the right to withdraw from being a candidate , 
content with this, he resorted to booth capturing 

(iv ) the right not to withdraw from being a candidate . 
and intimidation on i vide scala ." 

(v ) the right to vote. 
I am not conceined at this stage , with the guestion whz her , 

( vi) the right not to vote. 
on the fucts pleaded in respect of a distinut corupt prac 
tice , it is peimissible to a petitioner to plead , at another The right to vote is contained in section 62 of the Act 
place cl the petition , that the facts cailier given in respect which provides as under :- - 
of mat corrupt practice also constitute another corrupt 
pruitice as, ohetiwise , tho S . C . in Lalit Kishore V . J. P . 

" 62. Right to vote . — 11 ) No person who is not, and 
Thada 1990 ( 1 ) Scale 199, which has again been considered 

and except as expressly provided by this Act , cvery 
by me on 69 of this judgment, has held that it is not por 

person who is, for the time being untered in the 
missiblc . 

clectoral roll of any constituency shall be entitled 
What is relevant is that the petitioner, on the basis of 

to vote in that constituency . 
facts already given in respect of the corrupt practices of 

( 2 ) No person shall vote at an election in any con 
Booth capturing, Bribery , and 1190 of National symbols, has 

stituency if he is subject to any of the disquali 
pleaded that the said activities also constitute the corrupt prac 

fications referred to in scction 16 of the Represen 
ticc of " Undue Influence ." 

tation of the People Act, 1950 (4 of 1950 ). 
“ Undue Influenco " has been specified as a separate and 

( 3 ) No person shal Ivote at a reneral election in more 
distinct corrupt practice imder sea ion 123 ( 2 ) and not 123 

than one constituency of the same class and if a 
( 3 ) which has come to be mentioned in the last line of 

person votcs in more than one such constiluency , 
sub - para ( a ) of paragraph 80 . 

his votes in all such constituencics shall be void . 
Suction 123 ( 2 ) provides as under : -- 

(4 ) No person sehall at any clection vote in the same 
" 123 . Corrupt practices. The following shall be deem 

constituency more than once, notwithstarding that 
el to be corrupt practices for the purpo : es of 

his name may have heen registered in the electoral 
this Act : 

roll for that constituency more than once , and if 

he does so vote , all his votes in that constituency 
( 1) ....... 

shall be void , 
( 2 ) Undųe influence , that is to say, any direct or in 

( 5 ) No person shall vore at any election if he is con 
direct interference or attempt to interfere on the 

fined in a prison , whether under a sentence of im 
part of the candidate or his agent, or of any 

prisonment or transportation or otherwise , or is 
other person with the consent of the candidate 

in the lawful custody of the police : 
or his election agent with the free exercise of 
any electoral right : 

Provided that nothing in this sub -section shall apply 

to a person subjected to preventive detention under 
Provided that. 

any law for the time being inforcc " . 
( a ) without prejudice to the generallity of the provi Any interference or attempt to interfere with the free 

sions of this clause any such rerson ay is refer exercise of any of the electoral rights specified above at 
red to therein who 

serial (i) to (vi) will be a corrupt practice of " w ndue 

influence " , 
( i) threatens any candidate or any elector, or any 
person in whom a candidate or an clector is 

There is also a " deeming" provision contained in clause 
is interested , with inj\ ry of any kind including 

(a ) of the proviso to sub -section (2 ). It lays down that if 
socialostracism and ex -communication or ex 

any person , namely . the candidate or his agent, or , any 
rulsion from any custe or community ; or 

other person with the consent of the candidate or his elec 

tion opent carries in the activitics snecijied in subclause ( 1) 
(ii) induces or attempts to induce a candidate or an and (ii) of clause (a ), he shall le deemed to interfere with 

clector to believe that he or any person in the free exercise of the electoral right, 
whom he is interested, will become or will be 

In Lalit Kishore Chaturvedi Vs. I. P . Thada 1990 (1 ) 
sendered an object of divine displeasure or 

Scale 199 the Supreme Court Speaking through Hon ble 
spiritual censure . 

R . M , Sahai J . observed 217 under S 
shall be deemed to interfere with the free exercise of 

" Undue influence is un inference which ariscs on fact 
the clectoral right of such candidate or elec 

pleaded and proved . More averment that applicant 
tor within the meaning of this clause ; 

exercised undue influence in absence of precise 
( b ) a declarat on of public policy , or a promise of 

facts, namely , the naturo of such influence the per 
public action , or the merç exercise of u legal 

on " on whom it was exercise and time and place 
right without intent to interfers with an electoral 

of it the pleadings in paragiuphs (1) and (1) fell 
Tight, shall not be deemed to be interference 

short of the requirement in law . Allegations fishing 
within the meaning of this clause. " 

and reving, as wrro pleaded in this casc could not 


. 
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be said tv bu sufficient cornpliance of section alreudy been given o the respondent and , therefore no grie 
83 ( 1Xb)," 

valet wall be ruibed by the respondent in respect of this 

document. 
It may be mentioned that in this casc also the petitioner 
had pleaded two corrupt practices on the basis of sune 

The copy of the poster referred to in paragraph 76 (b ) has 
facts and the Supreme Court observed : 

ülso rot been given to the respondent by the petitioner on 

whose behall it is conteaded that since this document was 
" Although much was argued on 123( 2 ) but no specific 1101 in the possession and control of the petitioner he could 

ploading could be pointed out in this regard . No not be compelled to supply a copy of the said document. 
details of undue influence or direct or indirect This plea has to be rejected . 
interference by the uppellant, or his agent, with 

li has already been held by mc in the earlier part of 
his consent with free exercisc of electoral right 

the judgment that this document is an integral part of the 
was raised . In fact gullt under section 123 (2 ) 

petition by incorporation . The ime of the National symbol 
was attempted to be made on same pleading, 

together with an " uppeal to votc " indicating that further 
namely , paragraph 3(i) ). The ingredients of the 

rince of the prospect of the election was the purpose of the 
two being different they were to be pleaded speci 

document, would be apparent from a look at the document 
fically and the details were to be furnished sera 

Which alone, on account of the material fact contained 
rately to give a clear picture of cause of action." 

thercin , would make the pleading, clear and specific . This 

document alone would give a visual description of the poster 
Since it has been set cut in para 80 of the petition that 

contuining also an appeal to vote , 
the facts given in respect of the corrupt practice of use of 
national symbol also constitute the corrupt practice of 

Since copy of this document has not been given to the 
undue influence one has to revert to the facts set out in 

respondent, not even 35 part of the petition , provisions of 
part 76 of the petition in which the corrupt practice of the 

Scction 81( 3 ) of the Act cannot be said to have been com 
line of national symbols, based on three documents , has 

plied with 
been plcaded . If those facts are treated as pleadings of the 
corrupt practice of undic influence it will be noticed that 

Similarly , for purposes of the corrupt practice of undue 
the petitioner has not yet out the material facta relating to 

influence , this document , trainely the poster referred to in 
this corrupt practice and in order to find out the material 

paragraph 76 ( b ) has to be looked into to nd out the mate 
fach and particulars , one has necessarily 10 Jook into and 
read the contents of the documents mentinned in sub paras 

rial facts of this corrupt practice and to further find out 

how the respondent interfered or atteinpled to interfere with 
( a ). (b ) and ( c ) of parugraph 76 . 

the free exercise of the electoral rights by the voters. The 

petitioner himself has not, as pointed out earlier . given the 
For purposes of the corrupt practice of undue influence , 

material facts or particulars of the corrupt practice of un 
herefore , those documents become incorporated in the peti 

clue influence except by suying in paragraph 80 that the fact s 
tion by reference and consittute an integral part of the 

relating to the corrupt practice of use of National symbol 
clection petition in accordance with the principles set out 

also constitute the corrupt practice of undue influence. The 
by the Supreme Court in U , S , Sasidharan s casc (supra ) copy of this document should also have been supplied to the 
(AIR 1990 SC 924 - 1989 ( 4 ) SCC 482). 

respondent as the said document, for purposes of the 

corrupt practice of undue influence, was an integral part of 
It is not disputed by Sri S . C . Maheshwari, appearing on 

the petition and not a document in evidence , 
behalf of the respondent, tha . copies of two of the docu 
ments namely the map mentioned in para 76 ( 11 ) and cover 
pages of the Hindi magazine “ Varnika " have been supplied 

It may be stated that the corrupt practice of undue influ 
to him . He, however insists that since whole of the maga 

ence has also heen picadcil in other paras of the petition 
zinc was referred to in para 76 ( c ) of the petition , the copy 

including para 75 which , incidentally, is not supported by 

an affidavit but I am not corcerned with those other paras 
of the whole magazine should have becn given to the res 
pondent. This submission cannot be nccepted , 

as thc potition himself has confined his case only to para 76 

at least 
for purposes of the corrupt practice 

by saying in para 80 of that the activities consituting the 

of use of national 
symbol. 

corrupt practice of use of National symbol also amount to 

indue influence within the meaninr of Section 123 ( 3 ) of 
Sri S . C . Mahoshwari contends that copies of these docu 

the Act. 
ments were not supplied to him as part of the petition but 
as part of the documents filed with the petition and , these 

Similarly in respect of the nian of the Amethi Parlia 
fore , the petitioner cannot be said to have supplied a true 

mentary constituency containing a reference of the deve 
copy of the petition to him . Sri Maheshwari should thank 

lopment work , another corrupt practice has been plended 
the courtsey of Sri Ramachandran in supplying him the 

by the petitioner in para 78 of the petition . This corrupt 
copies of the documents filed as evidence in the case which 

practice relates to the obtaining or procuring assistance of 
he was otherwise not entitled to get and , therefore , he 

Gazetted Officers / Police Officers for the furtherance of the 
necd not attempt to make any capital out of it. 

prospects of the returned candidatc , The relevant portion 

of paragraph 78 is quoted below : 
The reitioner while getting out the corrupt sractice of 
use of National Symbols had categorically and specifically 

“ In addition to the above , the respondents with his con 
mentioned that the National Symbol was used on the front 

sent his agents caused the officials of Ministry of 
and back cover pages of the magazine . These pages alone , 

Defence and the Survey of India Government of 
therefore , stood incorporated in the petition by reference 

India to print and publish a special map for the 
for purpoyes of the corrupt practice of UAC of National 

25 Amethi Parliatricntary Constituency showing the 
mymbol and since coples of these two pages have already 

development work in the constituency with the 
been furnished to the respondent, no grievance can possibly 

object of furthering the prospects of thic election 
be raised in respect of these documents , 

of the first respondent within the nieaning of 

Section 123 ( 7 ) of thc Act ," 
But the matter does not end here, 

Now , Section 123(7) provides as under : 
For puropses of the corrupt praotice of Unduc influence , 
another page of magazine " Varpika " containing the article 

“ 123 (7 ) The obtaining or procuring or abetting or at 
“ Asli Gandhi Rajiv Gandhi" stands incorporated in the 

tempting to obtain or procure by a candidate or 
petition because the petitioner does not set out the material 

his agent or , by any other person with the consent 
facts of the corrupt practice of undue ipfluence and refers 

of a candidato or his election arent, any assista nce 
merely to this articlc which has to be read to understand 

other than the giving of vote for the furtherance 
the petitioner s cuse as to how the respondent interfered 

of the prospects of that candidate s from any per 
or attempted to interfere with the free exercise of the elec 

son in the service of the Government and belong 
toral right through this article . A copy of this article hag 

ing to any of the following classes, namely : 


( TTT 11- -95 ( iii )] 
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(a ) . . . . . . . 


. . . . . 


(f) . .. . .. 


(g ) . . . . . . ..... 


provided . . . . 
The petitioner has merely referred to the " officials" of the 
Ministry of Defence and the Survey of India as having 
printed and published the map in question showing the deve 
lopment work done in the constitucncy . How bag the map 
furthered the prospects of the election of the respondent 
and how has the so - called development work been described 
will be clear from thc perubal of the map which would also 
give out the material facts , 

The cssential ingredients or the material facts of this 
corript practice have not been set out in the petition but 
A reference has been made to the map from which it is to 
he inferred that this corrupt practice was committed by 
getting the map published and utilising it for the furiber 
ance of the prospects of the election of the respondent. The 
map therefore stands incorpornted in the petition by refer 
price in accordance with the principles laid down by the 
Superme Court in U . S . Sanidharan s case ( Supra ) A . T. R . 
1900 XC 924 — 1989 (4 ) SCC 482 . 

The next document complained of is the video film men 
tionert in pora 72 (a ) (111) and (vi) 28 also in slih - para (h ) of 
The said paragraph . 

Tt innu he stated that at the intervention of the Election 
Commission of India , reroll was held on 27 - 11 - 1989 at a 
muimher of nolling stations. The repoll has also been ques 
linned her the petitioner and in this icgard he has set out 
in onra 72 as under : 


Congress (1) jeep boaring No, DNA 5766 park 
ed within 15 nietros of polling station numbers 
81 82 and 83 . They also found that at moro 

than one place ihe voters expressing fears of 
retaliation for voting against the Ruling party . 
The report of the Independent Initiative was 
prepared by S . S . Rathore. Rajiv Bhushan and 
Saidullah, Advocates Allahabad and was duly 

submitted to the Election Commission , 
(v ) The same set of Presiding Oficers and polling 

officers were posted for duty at these 97 polling 
stations and 8 Auxiliary polling station , ON 
27 - 11 - 1989 even thouglı the repoll had been held 
on account of the poll heli on 22 -11 -1989 in 
these stations with the Presiding Officers and 

polling officers were found to be irregular , 
(iv ) As mentioned above the actual conduct of ropoll 

in some placer was filmud and recorded in video 
cassettes by the Independent Tnitiative . The dia 

close over and above the rigging as described 
above , some of the other glaring Irrogularities 
such the clens violation of iho law in regard to 
the plying of vehicles carrying voters to polling 
stations in the presence of agents and workers 
of the returned candidate tho oren admission by 
village Pramukh of thouse of number of 
tractors with Trailers, jeepg. trucks etc . for carry 

ing voters to and from polling stations, 
(h ) The petitioner craves leave of this Hon ble Court 

To summon and exhibit the video film in the pro 

ceedings in support of the above . 
(c ) In view of the above , the entire repoll in 87 polling 

stations became also vitiated and the whole pro . 
ceedings of the repoll wag A farce. In retrospect, 
the bovcott of repoll by the petitioner was fully 
justifiod . 


In para 66 of the petition the petitioner has dealt with 
Commission s Central Observers report while in para 67, 
the visit of Commission s team hearted by Sri C . L . Rose 
has been described and discussed . The petitioner then pro 
ceeds to nav i n para 68 that on 26 -11 -89 the Election Com 
mission of India ordered repoll in 97 rolling stations and 8 
ruxillary polling stations and that removal of District Elec 
tinn Micer -cum -District Magistrate .cum -Returning Officer as 
also that of Superintendent of Polico was ordered . 

In par 29 of the detition , the repoll has been referred to 
As farcc . In para 32 of the petition it has been stated as 
under : 


KREPOTL ON 27- 11 -1989 
700 ) The insatisfactory conduct of the renoll on 

27 - 11 - 1989 we reported to the petitioner hv vori 
one independent ohservers in the following lernis 
and they were revealing more startling things in 

raport to the poll including the following : 
C ) Polling in a very large number of polling stations 

tint ont commerce at the annointer timo, Even 
rinin 10 AM .. the poll mint not commencc AS 

paper seals were not supplied to them , 
(11) Without the raner seals, an important nrovision 

for securing and argurins intamnerability of the 
hallot bores the ballot hoxes were used at the 

polling stations . 
Gil ) The polling staff themselves was either stamning 

Or Assisting the voters openly in stampin , their 
votes on the ballot papers, or openly unfoldinn 
the hallot naprIs marked hy the voters and in 
serting themselves ritcr ich incnection of the 
mork of vote into the hallot boxes, or instruct 
ing the votere hv clear indications to mark 
their votes on the symhol of the reutrred 

candidate . 
This was plan fornst and filmert hy the Artvincntes 

representing the Indonendent Tnitiative in pollin 
hnorh Nos. In and 6 ), 


“ 32 . The repoll, ordered was also dull registering Veror 

low percentage of voting. Ag the renoll in 97 
nolling bontha and 8 auxiliary nolline hootho seri . 
que irregularitics were romitted in almost all the 
nolling hooths . The details are given later in this 

petition ." 
I have already quoted para 72 of the petition in which 
the intemplarities etc . in respect of the ieroli held on 
27- 11 - 1989 have been inilisotect. The petitioner then 
statert in sub -pata (c ) thereof that i virw of what was 
staten ahovo the entire repoll wAA vitiated . We bave. 
therefore , to scrutinise the contents of paragraph 72 to find 
out the grounds of challenge, 

In suh -norn ( iii) of nasa 7211 ) it has hecn stated that the 
not commence at the appointed time while in (H ) the hollot 
hores pond at the polling stations were without the paro 
Polk Thece constitute the violation of the Act and tho 
tatutory rules. 


( iv ) The indenindent intiative observers noticon corinne 

irremilarities in haoth numbers 13 . 14 . 50 kn , 
69 . 81. 8.? . 3 90 , 91 anil 92 where tho st111 
tort nonet ceal travel to he anavent to srcure 
the hallint kores nminst intemperahilitv wng not 
17and und in fact 11/ 19 not there . This fort ure 
arnowledged by the presiding officer of other 
molling stations mentioned shove however Ir 

fused to acknowledge . The team also found in 
795 GT/01 _ 3 


In suh -pora ( li) of nora 72 (a it has hcon stated that the 
nolling staff had committed number of irregularities, 
namely : 
(o ) They were themselves stamping vatrs on the hillot 

papers or 
(h ) they were assisting the voters onenly in stamping 

their vote on the ballot paper or 
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(c ) openly unfolding the ballot paper marked by the 

voters and inserting them in the ballot boxes after 

inspecting the mark of vote or 
( d ) instructing the voters to mark their votes on the 

symbol of the returned candidate. 
Regarding the above irregularities it is said that they were 
filmed by the advocates representing the “ Independent Ini 
tiative , 


In sub - para ( vi) of para 72 ( a ) it has been said that the 
conduct of the repoil in some places was filmed and 
recorded in video cassettes by the “ Independent Initiatives " 
which discolse the rigging as also othe: irregularities regard 
ing plying of vehicles carrying voters to the polling stations 
in the presence of the agents and workers of the returned 
candidate and the open admission by village Praraukhhs of 
the use of tractors with trailers, jeeps, trucks etc , for carrying 
voters and from polling stations . 

The grounds on which the election of a returned candi 
date can be challenged are specied in Section 100 of the 
Act of which the relevant portions are quoted below : 
“ 100 - Grounds for declaring election to be void . - . 
( 1 ) Subject to the provisions of sub -section (2) if the 

High Court is of opinion 
(a ) . . . 
(b ) . . . . . . . . . . . . 
(c ) . . . . . . . 
(d ) that the result of the election , in so far as it 

concerns a returned candidate has been mate 

rially affected. 
(i) . . . . . . . . . . . 
(ii) . . . . . . . . . . . . 
(iii ) by the improper reception , refusal or rejection 

of any vote or the reception of any vote 

which is void , or 
(iv ) by any non- compliance with the provisions of 

the Constitucion or of this Act or of any 
rulers or orders made under this Act, the Highi 
Court shail Jeclare the election of the re 
turned candidate to be void . 


have given a direct verdict in favour of the elec 
tion petitioner in case the returned candidate had 
not appeared to oppose the eleciton petition on 

the basis of the facts pleaded in the petition ." 
These decisions have been considered and followed by 
the Supreme Court in Lalit Kishor hCatuivadi Vs. J. P . 
Thada 1990 ( 1 ) Scale 199 and the view carlier expressed as 
to the true meaning of the words " Material facts " has been 
reiterated . 

Material facts must, therefore , bring out the ingredients 
of one of the grounds contemplated by Section 100 on 
which the election has been challenged and if any of the 
ingredients is not pleaded, it would mean that complete 
cause of action has not been pleaded . 

The principle set out above as to the requirement of 
“ Material facts ” was also applied by the Supreme Court to 
the petitions in which the ground under section 100 ( 1 ) (d )(iii ) 
was raised . In Ram Sevak Yadav V . Husain Kamil Kid 
wai and others AIR 1964 SC 1249 in which the ground 
under section 100 ( 1 ) (i )(iii ) was raised and an anplication 
for inspection of ballot papers was moved the Supreme 
Court observed that the petition must fulfil two conditions 
one of which was stated in the following words : 
“ (i) that the petition for setting aside an election con 

tains an adequate statement of the of the material 
facts on which the petitioner relies in support of 

his case" (emphasis supplied ). 
This has been reiterated by the Supreme Court in several 
case some of which are lagjit Singh Vs. Gyani Kartar 
Singh AIR 1966 SC 773 ; Sumitra Devi Vs. Sri Sheo Shan 
kar Prasad Yadav AIR 1973 SC 215 ; Jitendra Bahadur 
Singh Vs. Krishna Bihari AIR 1970 SC 276 and Beli Ram 
Bhajaik Vs. Tai Bihari Lal AIR 1973 SC 283 ." 

I have already referred to the Supreme Court decision 
in U . S . Sasidharan Vs. S . Karuna Karan and others AIR 
1990 SC 924 – 1989 141 SCC 482 in which the Supreme 
Court held that the material facts or particulars may be 
contained in a document and if a reference is made to 
this document without pleading its contents, the document 
becomes incorporated in the petition by reference . 

In nara 72 ( a ) (iii ), petitioner positively has not not out 
the material facts regarding the ground raised therein . 
Which was the polliag iion where polling booths 
number 59 and 60 ware situate has not been indicated . If 
nolling stating and polling booths are not to be treated as 
two distinct places and the film was made of the illegali 
ties committed at polling hooth nos . 59 and 60 , then tha 
firrther material facts as to who amongst the polling stoff , 
whether the Presiding Officer or the polling officers appoint 
ed under section 26 of the Act committed the illegalities 
of marking the ballot papers or instructing the voter s toy 
mark their votes on the symbol of the respondent. The 
Presiding Officer or the polling officers can be identified 
only through the film made by the " Independent Initiative " 
as the petitioner has not given their names in the retition 
which constitutes another onission of a material fact. 

The video cassettes or the film made by the " Independent 
Initiative" is claimed in b -para ( vi) of this para to indi 
cate further the irregularities in respect of the plying of 
vehicles , carrying of voters to the polling stations in the 
presence of agents and workers of the respondent. The 
film further reveals the admissicas made by village Pra. 
mukhs of the use of whicles (tractors with trailer , icens. 
trucks etc . ) for corrvine votars to and from the rolling 
stations. Apart from these irregularities, the film is fur . 
ther claimed to show rioging described in suh -para (iii) of 
this para in which mirkind of ballot papers is alleged to 
have been done by the polling staff which constitutes 2 
violation of the provisions of Section 59 (manner of voting 
at election ) read with section 62 of the Act and rules 38 
and 39 of the Conduct of Election Rules , 1961. 

All the materin ) facts are, therafora contained in the 
video cassettes which in vies of the law laid down hy the 
Supreme Court in U . S . Sasidharan s case ( Supra ) con 
stitute an integral part of the petition . 


(2 ) . . . . . . . . . . . . 
The irregularities set out in sub - para (iii) above which 
are said to have been filmed indicate improper reception of 
votes which is a ground contemplated by Section 100 ( 1 ) 
( d ) ( ii ) of the Act. 

A video film is also said to have been prepared of the 
irregularities set out in sub - para ( vi) of para 72 (a ). These 
irregularities are covered by the provisions of Section 
100 ( 1) (d )(iv). 

Section 83 of the Act which deals with the contents of 
the election petition provides that an election petition shall , 
inter -alia , contain a concise statement of the material facts 
on which the petitioner relies . The requirement as to the 
material facts applies not only to the pleadings relating to 
the corrupt practices but also to any other ground specified 
in Section 100 on which the election of the returned can 
didate might have been challenged. 

What is the meaning of the phrase " Material facts” has 
been explained by the Supreme Court in several cases in 
cluding Harish Chandra Bajpai vs. Triloki Singh AIR 1957 
S . C . 444 , Samant N . Bal Krishan Vs. George Fernandez 
AIR 1969 S . C . 1201, Marubhai Nand Lal Amersey V . 
Popat Lal Manilal Joshi and others 1969 (3 ) SCR 217 . - - AIR 
1969 S . C . 734 , 

In . Azhar Husain Vs . Rajiv Gandhi AIR 1986 SC 1253 , 
the Supreme Court observed as under : 
“ Material facts are facts which if established would 

give the petitioner the relief asked for. The test 
required to be answered is whether the court could 
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It is not disputed that copy of this vidco jilm has noi Commision of India , in its turn , sent its team of Officer s 
beca given to ibe respondent. Section 81( 3 ) of the Act lo the Constituency for 511 ) investigation on the spot. There 
dlats thereforc , not been compliud with . 

after from para 23 10 32 , le petitioner has call with the 

activities on the commission ang tule viver vi rcpoll vegani 
Sri M . C . kamichudi bus stienuously od 11 .it SC3 ing which further details have been given in subsequent 

paras, lanciy , purus 66 to 69 of the petition . The repre 
Hon 81( 3 ) of the Act cannot be stretched io cover thosc 
uocunts which are not evci hled wiili ile pctition He Wellion mcrcly reticcis the reaction of the people includ 
contends that the word " copy 

the corrupt 
used in Section 81 mcalls inų thosc who made the representation ay to 
copy oi the petition as filed in the Court" . Question of practices and the irregularities committed during the elec 

con . This document, therefore , cannot be treated to be 
Jou coinpiance with Sdc101 81( 3 ), according to Mi, Rama 
Chandiuli , will use only where the copy served on the 22 nilegral part of the peution . 
uspoodent is an incomplele copy of the petition in the 

Su also the complaint of Sri Sbunkar Suan refcrred to 
sense hat any part which would include any puge, unexuie 

in [ iátit 35 then was made to ime DistrictivLagistate le 
or schruuic of the petition as illos in 110 count " 19 noi 

kirding thic situation in Jagdishpur and Salon Assembly 
yiven to the respondeu . Section 81 (3 ) it is conlcided , will 

seynents or the memorandula of Sri Dilip Chakravorthy re 
HOL cover docuocats woich ought to lluv been filed with 

ferred to in para 38 (b ) and (c ) cannot and do not constitute 
the petition . He return to the cases of U . 6 . Sasidhani 

an integral part of the perition as they , in themşclves , do 
(Al 1490 SC 427) und stl. Kullmhi Vs. H . V . Hande 

1101 coutain the material fucts of the corrupt practice of 
muk 1983 SC 58 wad poiuks out that in both the cases the 

" Booth capturing " which have been described in various 
UOC . Dcois complained of, Incly Video Cassetto ja Sa91 

other paragraphs of tbo petition 
Jharan s Cise und the photograph of the lancy ballner in 
warundin s case , wole actualiy filed up the court but the 

The written complaints referred to in para 6011 ) and (u ) 
Copics were 110L givel 10 The respond it in those cascs and 

of the petition made at the time of counting 10 support 
11 Wu Wilis context that it was held that thero was non 

the plea hai tu ballot boxes bad buen lumiered with als 
COMUNS of Section 8113 ) . 

merely of evidentiary value. The complaints would show 
I am not prepared to accept this contention , 

that at the time of counting an objection was raised by or 

on behalf of tho petitioner and that such an objection was 
I have already discussed all chic Supreruc Court decision on not an after thought. They cannot, thereforc, be treated 
thy politt in great detail and have indicalcd the law laid 1o be part of the petition . 
down by thcir Lordships of ibc Supicuie Court as to when 
la document stanus incorporated in the ciuction pctition by Report of Independent Inliiativc " referred to in pura 
refcrcncc so that it becomes an integial purt of tho petiliou 650 ) also is not an integral part of the petition as the 
with au oviigation on the part of the petitioner to supply petitioner bimself has set out the violent incidents of 
a copy of that docuincat to the respoudent whether that 21- 11- 1989 and 22 - 11 - 1989 Icading to “ Booth Cupluring" 
document is filed in the court or not , 

in other paras of the petition and it is thereaftor that ho 

refers to the report of " Independent Initiative " to say per 
Sri M1. G . Ramachandran then drew my utention to the diaps that the report will bear him out that a re - poll was 
list of documents filed with the petition and pointed out required to be held in the whole of the constituency, 
ibat video tìm , thợ map , the poster and the magazine bave 
been indicated in the usl which i; a positive indication but 

The written complaint referred to in para 65 ( vii ) and 
they were meant to bc utilised by the petitioner as evi 

The Newspaper reports referred to in para 55 (ix ) can also 
uluce in the case aid thacfore , they cannot be treated 

not be treated to be an integral part of the petition by rc 

ference as the petitioner himself says in sub - para (vii) that 
as integral part of the petition . 

details have bcen given in the earlier pura of the petition 
In vcl of my findings recorded carlier these contentions 

While the cditorials and reports of tho correspondent appear 
cannot be accepted 1201 in the principles laid down in ing in the newspapers regarding Booth capturing wcic 
Saboura Bai s case (AIR 1968 SC 1079 ), or Vireasira Singh s meünt only to emphasise the need for a re - poll and have 
cuse (AIR 1976 SC 216 ) ) bu invoked in luspect of the docui 

not licen referred to as part of the material fact of the 
ments which have been held by me to be un integral part 

corrupt practico of " Booth Capturing " . 
of the petition , 

Admittedly , copies of all other documents mentioned in 
Let me now proceed to consider the other docuaknis of 

the application (C . M . Application No . 113 ( E ) of 1990 ) 
which copies have not been given to the respondent. 

have been given to the respondent who therefore, cannot 

J aise any grievance as to the 2012- supply of copies of these 
In paragraphs 21 and 22 of the petition , the petitioner docunients. 
has referred to a representation made by certain prominent 
citizens to the President of India about Booth Capluring 

The petitioner , has also raised certain objection as to the 
etc . It is contended that a copy of this representation ouybt 

maintainability of ihc two appican10ns, mamely , C . M . AP 
to have beca given to the respondent as part of the petition , 

plication No. 89 ( E ) of 1990 and C . M . Application No . 
It is also cluumed that it copy of the complaint made by 

113 ( E ) of 1990 which may now be considered . 
Sri Shanker Saran (referred to in para 35 (b ), (c ) and (d ) 

It is pointed out by Sri M . G , Ramachandran that in 
of the petition ) as also copy of the memorandum or com his application ( C . M , Application 36 ( E ) of 1990 ), the res 
plaint of Sri Dilip Chukcavorihy referred to in para 39( c ) pondent had not originally prayed for the dismissal of the 
of the petition ought to have been given to the respondent pcution for non - compliance of Section 81( 3 ) of tho Act 
who also complains of non - urnishing of the copies of the 

and thereforç , such a pleil cannot be raised in a subse 
complaint referred to in para 6001 ) and (n ), report of the 

quent application . The objection is without merit, 
Indopcndent Initiative rclerred to in paru 6511), copy of 
the complaint referred 1c in para 65 ( vii) and Nowspapers 

It is true that i n C . M . Application No. 36 (E ) of 1990 , 
repoit referred to in para 65 (ix ) of the petition , 

the respondent had made no specific prayer for the dis 

missal of the petition for non compliance cf Section 81 (3 ) 
These documents have heen scrutinised by me and in 

but thc vital fact cannot be ignored that the respondent did 
my opinion , all of them pre covercal by the dictum 

rusc thc plea of non compliance of Section 81 ( 3) in para 

laid 
down by the Supreme Court in Sahodra Bai Rai vs. Ram 

4 of that application which was also supported by his arti 
Singh Aharwar AIR 1968 SC 1079 ( Supra ) ado Thakur Viren 

divit. I have already set out the prayers made in this 
dra Singh Vs. Vimal Kumar AIR 1976 SC 2169 (supra ) as 

application on puges 2 and 3 of this judgmout which would 
All these documents were merely evidence in the case and 

inilicate that inspite of the plca of non - compliance of 
not an integral part of the petition , 

tiin 81( 3 ) Huving bn raised , the prayer was made for 

11 : dismissal of the petition on other grounds . 
The representation referred to in para 22 which was In this situation it was open to the respondent to make 
made to the President of India is only a niemorial to the C . M . Ariplication No. 89 ( E ) of 1990 and C . M . Apulisa 
highest authority in the country which ſuwarded the mono tiun No. 113 ( C ) of 1990 for the dismissal of the petition 
rial to the Election Cocimission of India and the Election zor non - coinpliance of Section 81 ( 3 ) of the Act. None of 
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the application would be burred by the principles of cons dent in C . M . Application No. 36 (E ) of 1990 which was 
tructive res judicata which , as a matter of fact, do not duly supported by his own affidavit . 
apply to the instant situation and cannot be invoked . 

Non - ſiling of the allldavit in support of subscquent appli 
It will be useful at this stage to refer to the decision of cations in which the same plea was again raised would not 
the Supreme Court in Udhay Singh Vs. Madhav Rao make applications " not maintainablo " . Moreover , the ob 
Scipdia AIR 1976 SC 744 in which the Supreme Court servation of the Supreme Court in Udhav Singh s caso 
whilo considering the non - compliance of Section 82 of the (Duplu ) that the matter of non - compliance is only to be 
Act observed as under : 

brouglıl to the notice of the Court , " no matter in what 
" Section 82 ( b ) in clcar peremptory terms, obligatex an 

manner and at what stage " , should be treated as conclusivo 
election-petitioner to join as respondont to bus peti 

of the controversy . 
tion , i candidate against whom allegations of any 
corrupt practico are made in the pection - Disobe 

In view of the above discussion , the objections containca 
dience of this mandate, inexorably attracts Scction in C . M . Application No. 112( E ) of 1990 and C . M , Applica 
86 which commands the High Court, in equally 

lion No . 114 ( E ) of 1990 are to be rejectal whilo Civil Misc . 
imperative language , to 

application No . 89 ( E ) of 1990 and C . M . Application No. 

113 ( E ) of 1990 for dismissing the election petition for non 
" dismiss un election position which does not comply 

compliance of Scction 8113 ) gro to be allowed . Since the 
with the provisions of Section 82 " . 

present order on these applications decides, the election 
20 . The rospondent cannot by conscnt, express or tacit 

petition itself, the other applications , namely C . M . Applica 
waive thesc provisions or condone a non - compliance 

tion No. 7 ( E ) of 1990 , 331E ) of 1990 , 34 ( E ) of 1990 , 36 ( E ) 
with the imperativo of Section 82 (b ). Even inaction , 

of 1990, 47 ( E ) of 1990 , 151( E ) of 1990 and C . M . Applica 
luches or delay on the part of the respondent in 

tion No . 21 ( E ) of 1991 need not be decided , 
pointing out the lethal defect of non -joinder cannot 

The Election Law is technical law In N , P , Ponnuswami 
relieve the Court of the statutory obligation cast on 

Vs. Returning Oliver Namakkal Constituency (AIR 1952 SC 
it by Section 86 . As soon as the non - compliance 

64 ) the Supreme Court stated that the right to voto or the 
with Section 82( b ) comes or is brought to tho potice 

right to contest an election as a candidato is not a civil 
of the court , no matter in what manner and at 

right but is a creaturc of statute and must be subject to 
what otage , during the pendency of the petition , 

limitations imposed by it . 
it is bound to dismiss the petition in unstinted 
obedience to inc command of Section 86 ," (Em 

In Jugan Nath Va. Jaswant Singh ( A . I. R . 1954 SC 210 ) 
phasis supplied ) . 

the Supreme Court pointed out that an olection contest is 

not an action at law or a suit in equity but is a purely 
Section 81 is also covered by the provisions of Section 

statutory proceeding unknown to the Common Law and that 
86 and any non -compliance with the provisions of Section 

the court possess no common law powor . 
81 has to result in the dismissal fo the Elecuun petition 
under Section 86 of the Act, no matter at what stage the Jo Charan Lal Sahu Vs . Nandkishoro Bhatt ( AIR 1973 
Ron - compliance is brought to the notice of the Court. 

S . C . 2464 ) Ure Supreme Court observed that the right con 
la Satya Narain Vs. Dhuja Ram (A . I. R . 1974 S. C . 1105) 

ferred being a statutory right, terms of that statute had to 
It was observed as under : 

be complied with . 
" We are, therefore , clearly of opinion that the first part 

In Azhar Husain Vs. Rajiv Gandhi (A . I.R . 1986 SC 1253) 
of Section 81 ( 3 ) with which we are mainly con the Supreme Court stated as under : 
cerned in this appeal is a peremptory provision and 
total non -compliance with tho game will entail dis 

.... . . ......there is greater reason why in a demo 
missal of the election petition under section 86 of 

cratic set up in regard to a inatter pertaining to an 
the Act," 

elected representative of tho people which is likely 
In Sharit -Ud-Din Vs. Abdul Ghani Lone ( A . I. R . 1980 S . C . 

to inhibit him in the dischargo of his duties towards 
303 ), the Supreme Court provided as under : 

the Nation , the controversy is Bet at rost at tho 

earlicat if the facts of the case and the lay 80 
" It is true that Section 81(3) of tho Act is purely pro 

warrant. Since the Court has the powers to act at 
cedural in character and that ordinarily procedural 

the threshold the power must be exercised at the 
law should not be given that primacy by courts as 

threshold itself .... .. ..... 
would defçat the cods of justice. But if a law 
even though it may be procedural in character in 
sists that an act must be done in a particular man 

The law makers have, wisely, given unto themselves a 
ner and further provides that certain consequence 

technical law so that they may not long be involved in liti 
should follow if the act is not done in that manner , 

gation . I wish it may down upon them to provide simpler 
courts have no option but to endorse that law as 

procedural law for the common man so that he too gots 
it is " . 

justice at the carliest . 
In M . Karunanidhi Vs . H . V . Handa and others ( A . I. R . 
1983 S . C . 558 ), Mithilcsh Kumar Pandey Vs. Baij Nath 

For the reasons stated above Civil Misc . Application No . 
Yadav (AIR . 1984 S . C . 305) and Rajendra Singh Vs, Smt. 89 ( E ) of 1990 and 113 ( E ) of 1990 are allowed and the Elec 
Usha Rani and others (AIR , 1984 S . C , 956 ) the election tion Petition is dismissed under Section 86 for non - compliance 
petitions wer dismissed for non -compliance of Section 81 (3). of the provisions of Section 81( 3 ) of the Act. The respon 

dent would be entitled to his costs. 
The further objection of Mr. Ramachandaran that the 
applications were not signed by the respondent has also to 

Sd ; - S . SAGHIR AHMAD , J. 
be rejected as the respondent s counsel has the authority 

7 - 2 - 1991. 
under the " Vakalatnama" read with order 3 C . P . C , to move 
miscellaneous applications under his own signature , 

Another objection as to the maintainability of these ap 
plications is that they wero not supported by the respondent s 

faraft, 19 # , 1991 
affidavit . 
Rule 11 of Chapter XV - A of the Rules of court to which 

T. 62 - - grafa fence sufity , 1951 
my attention has been drawn , itscif provides that an appli 
cation shall " ordinarily " be accompanied by an affidavit, ( 1951 44 43 ) pt art 106 THC # , frater 
The use of the word " ordinarily " is indicative of the fact 

FRITT 1990 877 Farfem gut i 5 Ħ FOTÄ 34 -atx 
that this part of the procedure is not to be treated as man 
datory 

संसदीय निर्वाचन - क्षेत्र से लोक सभा के लिए श्री बबनराव 
I have already pointed out above that the plea of non 

दावाजीराव धकाने के निर्वाचन को प्रश्नगत किग्रा, मुंबई उच्च 
compliance of Section 81 (3 ) was first raised by the respon 
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JULGMENT : 


FU14179 (31TTITIETS (473 ) Trito 12 fanat, 1990 
के निर्णय को इसके द्वारा प्रकाशित करता है । 
( faut 30717 # orar 
[F. 82-HET.AL. T./5 /90 ( * 16*1 .)I 

GET À 

एस. के . पांडे, अवर सचिव 
New Delhi, the 19th March , 1991 
O .N . 62 . - - In paj suance of seciion 106 vi the Rep 
resentation of the People Act, 1951 (43 of 1951 ) , 
tlie Election Commission hicreby publishes the judg 
ment dated 12th December, 1990 of the High Court 
of Judicaturc at Bombay (Aurangabad Bench ) iz 
Elcction Petition No. 5 of 1990 , calling in question 
the election of Shri Babanrao Dadajirao Dhakane tu 
the House of the People from 34 -Beed Parlia nentary 
constituency . 

[No. $ 2 MT-HP (5190 ( Aur ) ] 

By Order, 
S . K . PANDEY , Under Secy . 


rially suitcriu la Tujuchon of lullludin Ol 
Lichmon I 10 . 2 at jt Breu Varliamuillary Consul4 
vucy at 14c nands of responduit nu . 3 alu ilius pro 
veiw livil contestung in Suid Pärlialueilly ElCL 
Livsneiti on 24 -11- 1 yuy, 1110 peinlioners have preter 
red this Election Pelition for declaration that the 
tuillaululituly L ICCIOUS lociu Tu J Dvd Puruamua 
lury Coiluculey Suould be uuwatcu void atid saould 
accordwesty DW Sul uşlu und in the viuction VI 
rosputiucul NO. 1 , wlew 1$ lile lunico candidato , 

nuuid thus vc set aside while that liest ChuChuS 
Seould be called for , 


2 . Peutioner no . I is the voter u the above rar 
iluidentury Lustituency, Wilcrcats petitioNCI JIU . 2 15 
dirua Volur anu was serving as Deputy Cullcctur allu 
Lund Acquisition Urucer al Nandu u 21 - 10 - 1987 . 
i ne contcutions of thc petitioners are as follow . 


IN THE HIGH COURT OF JUDICATURE 
AT BOMBAY BENCH AT AURANGABAD , 

ELECTION PETITION NO . 5 of 1990 


1 , Jagannath Sitaram Sahahne, 
2 . Harishchandra Gopichand Pawar 

Petitioners , 
Versus 


1. Chief Electoral Officer, State of Maharashtra , 

for 34 Beed Parliamientary Constituency, 

Mantralaya , Bombay . 
2 . District Election Officer, 34 Beed Parliamel 

ary Constituency, 
3 . Collector and Returning Officer, 34 Bcea 

Parliamentary Officer, Collector s Office , Bced . 
4 . Dhakne Babanrao Dadarao , 
5 . Balbhim Rangnathrao Ghuge , 
6 . Bander Uttam Bajirao , 
7 . Munde Sadashiv Sitarani, 
8 . Rathod Ghansham Mansing, 

9. Lalasaheb Madhav Shinde, 
10 . Kehirsagar Kesharbai Sonajirao . 

- Respundenis. 
Shri K . P . Thigale, with Sliri R . M . Boarde, AQ 

vocates for the Petitioncrs. 
Shri K , N . Dhuldwaj, A .G . P . for respt . Nos . 

1 to 3 . 


Tunioner No . flud telucrcd thc re . ignacion vì his 
post on 21 - 10 - 1909 anu Iurwurdeu like Sand wo ( 10 
Concenicd Authorities . We Sulu lencer , it was 
clearly stated that the petitioner 10 . á manicu 10 
lusigu his post ior e purposes of ving monation 
pauws for que above bueu Parlamentary constituency . 
ine petitioner no . 2 had kulso forwarded ine cheque 
for the amount of his on mouth s salary . tte 
Dad likewise alcd nunuation papers in Vallous Con 
stituencies and it is claimed by the petitioners that 
inis nomination paper was accepted by the Keturu 
ing vlcer for we Consuluency of Yeotmal. How 
cver, his other nomination papers filud in the various 
regions of Marachwada were rejec. cd on the ground 
that the petitioner was holding the office or profit 
under the State Government on the date of the scru 
tiny of the nominations . It is contended by the 
peilcioncrs that on submission of the resignation peti 
lioner no . 2 clearly indicated his readiness and willing 
110 $S LV vivate and resigu his vilice and that it should 
be further held that petitioner no . 2 should be deem 
ed to lave resigned from the above post with effect 
froin 21- 10 - 1989. However , the respondent no . 3 
llic Colicctor and Reiurning Odicer, Beed , iniproper 
ly rejected the nomination paper of the petitioner 10 . 
2 and the reason given was that the petitioner no . 2 
was holding the office of protīt . The said reason is 
patently illegal and not sustainable . With the 
tender of resignation letter , the disqualilication atta 
ched to the petitioner no . 2 for filing the nomination 
under the Representation of People Act ceased 10 
exist. The same was filed on 21 - 10 - 1989 nuch 
before the date for filing and the date for scrutiny 
of thc nomination papers . The said resignation was 
addressed to the Secretary , Revenue and Forest De 
partment, Government of Maharashtra , and the said 
Officer by his letter dated 9 - 1 - 1990 , communicated 
to the petitioner no . 2 that his resignation was ac 
copteci with elect from the date of 21- 10 - 1989 , This 
would according to the petitioners , show that peti 
tiones no . 2 had resignated and the sanie was accept 
ed front 21- 10 - 1989 and hence the relation of nu 
tuination papier is patently illegal. Since the peri 
lioner no, 2 has been deprived of his right to contest 
the election , the election stands vitiated for improper 


Shri B . N . Bajpai, Ady , for Respt. 110 . 7 . 
Shri K . D . Patni, Adv. for Respt , 10, 6 . 
Shri V . D . Salunke, Adv. for Resp . no . 8 . 
Shri S . V . Chandole , Ady . for Resp . No . 10 . 
Respondent Nos. 5 , 7 und 9 served . 

CORAM : A . A . HALBE , J. 
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and illegal rejection of the nomination paper and 
hence the petitioners have prayed as above that the 
said election should be declared as null and void and 
that the respondent 110 , 4 should be declared as not 
returned candidate . 

3 . This has been stoutly resisted by the respon 
dent no . 4 - the Returned candidate , in his written 
statement and affidavit , respectively, at Exhs, 13 and 
14 . Briefly stated , the respondent no . 2 has con 
tended that the filing of resignation docs not amount 
to acceptance of resignation and hence the nomia 
tion filed by the petitioner no . 2 was correctly rcjcct 
ed since on the date of the scrutiny of the nomina 
tions, the petitioner no . 2 was holding the office of 
profit under the State Government. Simply tendering 
of resignation does not ipso facto amount to cessation 
of employment and that it is also contended that 
petitioner no. 2 had not tendered the cheque for one 
month s salary . For these reasons, respondent no . 3 
rightly rejected the nomination and hence the prayer 
of the petitioners should not be countenanced and 
petition should be dismissed with costs. Some other 
contentions have also been raised by the respondent 
no . 4 , which are not relevant and which have not 
been pressed by the learned advocate for the respon 
dent no . 4 . The question of limitation and jurisdic 
tion has also been decided and the same, therefore , 
needs no fresh consideration . 

4 . The respondent no . 3, the Returning Officer, 
in his written statement at Ex . 16 , has also raised the 
same contentions. According to respondent 110 . 3 
petitioner no . 2 was holding office of profit on the 
date of nomination as well as on the date of scrutiny , 
Ho had not tendered the correct amount of salary 
cheque and in fact his resignation wa , accepted on 
9 - 1 - 1990 long after the elections were over , hence , 
the petition , according to tho respondent no . 3, de 
serves to be dismissed . 


rejected 1 For thestendered the contended alion 


to catened the for scrutination som 


Constituency and for that purpose , he was resigning 
the post of Special Land Acquisition Ollicer , equiva 
lent to that of Deputy Collector . It may be men 
tioned that he had also filed the nomination for the 
Beed Parliamentary Constituency . The said resi 
gnation was forwarded by thc Collector , Nandud , 
vide Ex, 47 anil in the forwarding letter it is clearly 
mentioned that petitioner — Pawar had anexed the 
cheque for Rs. 2071 being one inonth s pay . 

7 . On 1st November , 1989 , vide Ex, 50 , the Section 
Oilicer of the Revenue and Forest Department wrotc 
back to petitioner- Pawar hat he had not tendered 
the cheque for the amount equivalent to one month s 
pay. The said amount has to be paid either ly 
demand draft or by caslı , that the amount was inade 
quate and hence , the resignation could not be pro 
L essed till these requirements were complied with . It 
soins that on 1 - 11- 1989, the petioner - Pawar had 
approached the Revenue Sccretary and insisted upon 
him to accept his resignation so that he would not 
miss the date for scrutiny of nomination . He also 
threatened the Secretary and hence police action had 
to be taken . This letter is also written by Section 
Officer of the said Department to the Police Station 
Officer Azad Maidan Police Station , Bombay, An 
attempt was made to serve petitionci - -Pawar the 
letter written by the Deputy Secretary , Revenue De 
partncnt , wherein , Pawar was called upon to pay 
Rs. 4 , 000 which would be approximately cquivalent 
to his one Month s pay . Accordingly , on 13 - 12 - 89 
Pawar forwarded the demand draft for the said 
amount. 011 30 - 12 - 1989 vide Ex. 35, Collector, 
Nanded , intimated to the Secretary , Revenuc Depart 
ment that some amount was outstanding against the 
petitioner - Pawar toward the rent and that out of 
the total amouut payable to Pawar being Rs. 29050 
the arrears of Rs. 16205 . 50 ps. could be deducted . 
01 9th January , 1990 , vide Ex . 42 - A , the 
resignation of petitioner Pawar was accepted with 
effect from 21- 10 - 1989. It is pertinent to observe that 
this was done sequel to payment of Rs. 4000 by 
Pawar on 13 - 12 - 1989 . The notification to that effect 
was issued vide Ex. 56 on 17 -1 - 1990 and correction 
Ex. 57 was issued on 23 -5 - 1990 . 

8 . It is also necessary to observe that in the letter 
of resignation the petitioner - Pawar had clearly in 
timated that his resignation should he accepted and 
it would not be therefore, improper to draw an in 
ference that even petitioner - - Pawar accepted the posi 
tion that by tendering the letter of resignation hc 
could not say that he shall be deemed to have 
resigned . This position is further strengthened acord 
ing to the respondents , when petitioner - Pawar filed 
writ petition No. 356389, whereby he called upon 
respondent No , & -the State to accept his resignation . 
A writ of mandamus was , therefore , prayed against the 
Stute of Maharashtra and also other concerned Off 
cers. This petition is dated 31- 10 - 1989 and the aver 
mients therein also clearly indicate that petitioner 
Pawar accepted the legal position that resignation was 
not accepted by the Government. The said petition 
was subsequently withdrawn. 

9 . In his deposition at Ex . 28 , Pawar has staled lie 
was appointed as a Probationary Deputy Collector 
for a period of 2 years with effect froin 24 - 5 - 1979 
and that after the successful completion of Probationary 
period . lle continued in the post of temporary Deputy 


5 . The only point, therefore , ari es for my colla 
sideration is, “ Do the petitioners prove that the nomin 
nation paper of petition no . 2 - Harishchandta 
Gopichand Pawar , has been wrongly rejected by the 
Returning Officer" . My finding is in the negative . 

6 . In order to decide the issue under consideration 
it is necessary to set out broadly the admitted facts . 

Petitioner no. 2 - Pawar was appointed as Deputy 
Collector by Government Resolution dated 30 -3 - 1979 
at ex . 36 . Initially , he is shown to have been ap 
pointed as Probationary Deputy Collector and was 
posted at Pune in that capacity , vide posting order 
at Ex , 37 . It seems that lie was posted to other 
places thereafter and right upto the time he tendered 
his resignation 01 21- 10 - 1989 he was in the cadre 
of Deputy Collector and at that relevant time he was 
working as Land Acquisition Officer at Nanded . l ! 
order to contest the elections from 34 Beed Parlia 
mentary Constituency he submitted his resignation 
on 21 - 10 - 1989 vide Ex, A . The true translation 
thereof is annexed to the petition . The said resigna 
tion has been addressed to the Secretary , Revenue 
and Forest Department, Government of Maharashtra 
Bombay and in the said resignation , it has been un 
equivocally mentioned by the petitioner — Pawar that 
he intended to file nomination paper for the Hingoli 


Ordering is Collector 1- 10- 198 pto the posted ting or 
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12 . The learne:1 advocate for the petitioners has 
trica to canvass that although the rules regarding 
resignation are containul in Ex . 58 , which is the Cir 
cular of 20th May , 1977 , the facts in this case pre 
sont a different picture and it should be held that the 
petitioner -- -Pawar was relieved from tlie service be 
fore the scrutiny of the nominations, His nomination 
has been wrongly rejected by the Returning Officer on 
the ground iliat lie was holding the Office of Profit 
on the date of critiny of the nominations. The Elec 
tions were admittedly declared on 17th October, 1989, 
the date of filing nomination papers was from 23rd 
October, 1989 to 31st October, 1989, the date of 
scrutiny was fixed on 1 - 11- 1989 and the date of with 
drawal of the nomination was 3 - 11 - 1989 and the 
actual elections were held on 24 - 11 - 1989 and the 
results of which were declared on 27 - 11 - 1989. 


e nomina 
October.on 23rd 


an Police heu 


#ted bgamie 
Wepartine 
fact iseen pral that 


tended with handed , who refer had 


Collector, He admits that there are no . Rules framed 
for the terinination or determination of his sevices but 
as per the notifications produced at Exhs. 30 to 37 , 
he was required to surrender one month s pay along 
with his resignation . He has further deposed that he 
gave an application for being relieved but Collector 
asked him to go on leave and accordingly one Bhusari 
las placed incharge . The relevant charge report is on 
record and it clearly shows that Bhusari took over the 
charge of petitioner Pawar as he had procceded on 
Icave . Pawar has stated that his resignation was not 
accepted soon , but lii relieving order on 9 - 1- 1990) is 
vide Ex. 2 . He filed the nomination paper with the 
Returning Officer for Beed Constitucncy on 27 - 10 -89 
vide Ex, 43 , but he could not remain present at the 
time of the scrutny because on 1 -11- 1989 he was 
in the police custody of Azad Maidan Police Station , 
This haprened becausc he had approached Shri 
niwasan - Secretary , who refused to accept his resig 
nation and handed him over to the police . He was 
served with the letter , the copy of which has not been 
tendered on record , but all the same, it is not disput 
ed that the letter calling upon him to tender thic 
amount of Rs. 4000 was sought to be served on him 
so as to finalise the processing of resignation letter. In 
the Writ Petition , he has deposed that he did not ask 
for the pay scale of the regular post of Deputy Col 
lector. He has stated that he forwarded the demand 
draft for Rs. 4 ,000 and received letter Ex. 34 later. 
He has, however , not admitted that his resignation 
was accepted only on 9 - 1 - 1990 and not earlier . He 
has also stated that he was not confirmed in his post. 
Regarding confirmation he has stated that although 
his .probationary period was over long before , he con 
tinued in the post and never got any confirmation 
orders , hut he admits that his pay might be in the 
neighbourhood of Rs. 4400 . He has also stated that 
when he forwarded the cheque of Rs. 2071 he had 
not put the date thereon . He further admits the exch 
arge of correspondence , which is referred above . He 
has lastly stated that his nomination paper at Yeotmal 
was accepted by the Returning Officer and that he 
had got about 6 to 7 hundred votes. It is in the back 
ground of thcsc documents and evidence that the cucs 
tion of improper rejection of nomination shall have 
to be examined . 

10 . Before dwelling on the legal submissions made 
by the partics, the important admission on belialf of 
the petitioner shall have to be borne in mind . The 
petitioner has admitted that so far as Rules relating 
to resignation from Government service are concerri 
ed , his case is wholly governed by Ex. 58, which is 
the Government Circular No. SRV , 1077 |XII , dated 
20th May , 1977 . The prior Circulars get merged into 
this Circular Ex, 58 . This Circular lias been issued 
under the orders of and in the name of Governor of 
Matar: shtra and it has been rightly suggested that it 
is niore or less a Statutory Circular , Obviously , there 
fore , the conditions and stitpulations mentioned ther 
in arc lading on the petitioner. 

11. With the above set of facts in background, the 
petitioners have come forth with a case that the no . 
mination of Pawar has heen wrongfully rejected under 
section 100 ( 1 ) ( c ) of the Representation of People 
Act and that the election should be set aside . It is 
not di puted that the respondent No. 4 has been a Re 
turned candidate . 


13 . Now , going back to the facts canvassed on 
behalf of the petitioners , it is stated that the resigna 
tion was submitted by the petitioner - Pawar on 
21 -10 - 1989 and the same was admittedly received in 
Revenuc and Forest Department, Mantralaya , 
Bombay, on 27 - 10 - 1989 and this fact is well borne 
out from the letter Ex. 49, which has been produced 
hy the State. In that letter , it is stated that 
the resignation submitted by the petitioner Pawar 
vas received on 27 - 10 -1989 and the same was being 
processed . It is al o contended that even the cheque 
for Rs. 2071 was also enclosed along with the re 
signation and the same is also admitted by the res 
pondents vide letter Ex . 50 dated 1 - 11- 1989 . Like 
wise , the charge report was signed by the petitioners 
Pawar on 21- 10 - 1989 and the same is produced at 
Ex . 39. It is also not disputed that petitioner - Pawar 
was not raid any salary after the date of his resigna 
tion and hence it has been vehemently urged by the 
learned advocate for the petitioners that these are the 
facts which coincide with their contention that the 
petitioner had cffectively resigned on 21 -10 - 1989 and 
that the saine was accepted with effect from 21 - 10 - 89 , 
1. oking to the circumstances narrated above. Alterna 
tively it is contended that the receipt of resignation 
on 27- 10 - 1989 shonld he deemed to be the date on 
which the resignation has been accepted and in this 
background petitioner - Pawar had a right to file no 
mination paper which is dated 27 - 10 -1989 in the Becd 
Constituency. His nomination was thus perfectly valid 
on the date of scrutiny i. e. 3 - 11 -1989 and hence his 
reicction is obviouslv illegal and not tenable in law . 

14 . Regarding Ex. 58 , which is a Circular dated 
20th May. 1977, it has been urged on hehalf of the 
petitioners that although as per clause (4 ) of the Cir 
Culoş resignation became effective from the date 
of its acceptance communicated to the petitioner No. 
2 Pawar on 9 - 1 - 1990 . The same was held to be 
cffective from the date 21 - 10 -1990 . It is further can 
vasret i bhalf of the petitioners that clauses 7 , 8 
and I should be taken into consideration and if those 
clauses aro scritinized in detail, the requirements 
theroin him heen sufficiently complied with by the 
notitioner _ Pawis and the petitioner was therefore , 
entitled to file his candidature . It nav he stated that 
there grouments are based on the case law , to which 
the reference would he made later. It is also attempt 
ent in show that the circumstances narrated above 
establish the proper relief of the petitioner and the 
proper acceptance of resignation submitted by the 
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petit comer . -- Tawar before the date of scrutiny of the 
nominations on 1 - 11 - 1789. 

15. Clouse 7 of the above Circular provides that " it 
iz legally unobjectionable to make unilateral stipula 
lion that a temposary employec :hould give one 11onth s 
notice for resigning his appointment or forfeit one 
month s Pay in lieu of notice . . . . . . . " . From his clause 
7 , a case is made out by the petitioner - Pawar that 
he has submitted cheque of one month s pay of 
Rs, 2071 anil in tems of this clause he had subnit 
ted his resignation properly . Clause 8 aliv clucidates 
the same proposition and it reacts as follows : 


" It is also legally feasible to recover one month s 

pay froin a temporary employee , who 
tenders his resignation without giving the 

reasonable notice ." 
Clause 9 defines the pay which is not to include other 
allowances payable . These clauscs lend assistance to 
the case of the petitioncr — Pawar, according to the 
learned advocate for the petitioner. 

16 . Recalling back the admitted facts. the resigna 
tion was accompanicd by thc chequc of Rs. 2071, 
that the letter was reccived on 27- 10 - 1989 by the 
concerned and these are the strong circumstances , 
which , according to the petitioners, establish that the 
resignation was properly submitted . As indicated peti 
tioner - -Pawor did not receive any salary and he 
handed over the charge on the date of his resigning . 
The overall impact, according to the petitioners , is 
that the resignation was properly s:toticul in terms 
of the conditions stipulated above in Ex . 58 and there 
was absolutely on justification to reject the same. The 
petitioner, therefore , claimed relief of declaring the 
electinu as jul and void . 

17 . This is indeed ongosed by the respondents 
more particularly respondent 10 . 4 and res 
pondent nos. I to 3. According to them . the 
above conditions prescribe only the mode of tend 
cring resignation . However , the fundamental posi 
tion contained in Clause 4 has not been superceded 
by the Clauses 7 , 8 and 9 of Ex . 58 . In fact, resi 
gnation wa : accented on 9 - 1 - 1990 and gazetted on 
16 - 1 - 1990 . In that light of the circumstances , the 
ncmination filed hy the petitioner Pawar has not 
lern wrongfully rejected , as on the late of the 
scrutiny petitioner -- Pawar was holding office of 
profit . 


bo framed and altered unilaterally by the 
Goverment . In other words, the legal 
position of the Govt. service is more one 
of the status than of contract. The half 
mark of status is the attachment to a legal 
relationship of rights and duties imposed 
by the rublic law and not by mere agree 
ment of the parties. The emoluments of 
the Government servant and his terms of 
service are governed by statute and sta 
{ ritory rules which may be unilaterally alter 
ed by the Government without the consent 
of the employee . It is true that Art. 311 
imposes constitutional restrictions upon the 
power of removal granted to the President 
and the Governed under Art. 310 . But 
it is obvious that the relationship between 
the Government and its servant is not like 
an orclinary contract of service between a 
master and servant. The legal relation 
ship is something entirely different, some 
thing is in the nature of status. It is much 
more a purely contractual relationship upon 
the power of removal granted to the Pre 
sident and the Governor under Art. 310 . 
But it is obvious that the relationship bet 
ween the Government and its servant is 
not like an ordinary contract of service 
between a master and servant. The legal 
relationship is something entirely different, 
something in the nature of status. It is 
much more than a purely contractual re 
lationship voluntarily entered into between 
the parties . The duties of status are fixed 
by the law and in enforcement of these 
duties society has an interest. In the 
language of jurisprudence status is a con 
dition of membership of a group of which 
power and duties are exclusively determin 
ed by law and not by agreement between 

the parties concerned . 
19 . The learned advocate for the petitioners has 
drawn my attention to AIR 1987 Supreme Court 
1293 , in the case of Sitaram Jivyabhai Gavali v . 
Ramjibhai Potivabhai Mahala and others . Accord 
ino to him , the facts of that casc are practically on 
all four with the facts of this case and hence the 
ratio laid down in this Ruling should be pressed into 
service in upholding the petitioner s contention , The 
facts briefly stated were as follows , 

The appellant was appointed as an Investigator in 
the Office of nivelopment and Planning Office as 
a temporary Government servant. He decided to 
contest Lok Sabha election . His appointment was 
cubicct to the conditions mentioned in the order of 
arnointment, and amongst the said conditions, one 
was that before resigning the post he had to give one 
month s notice to the Administration , failing which 
he had to remit one month s pay . He, therefore , 

ubmitted his resignation one week hefore the date 
for filing the nonination . It was stated in the 
resignation letter that it will take effect immediately . 
The aopellant also enclosed the cheque of one 
month s pay which included all the allowances admi 
ssible to him . The letter of resignation was stated 
to have been sulumitted under Rule 5 ( 1 ) ( c ) of 
Central Civil Services Temporary Services Rules . He 


18 . Before probing into this aspect, it may not be 
out of place to mention undisputed position about 
the Governinent vrvico . The nature of Govern 
ment service has been elaborated in detail in the 
case of Roshan Lal Tandon v . Union of India , re 
ported in ( 1968 ) 1 . S . C .R . 185 , 1s under . 


" It is true that the origin of Government service 

is contractual. There is an offer and 
acceptance in every case , but oncc ap 
pointed to his post or office , the Govern 
ment servant acquires ? status and his 

rights and obligatings are no longer duter 
mined by the consent of both parties , but 
ly statute or statutory rules which may 
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- 
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also handed over the charge of office . Ho submitted be a fact that the petitioner was entitled to full pay 
the record in his possession to his Head Office . He, and not at the raius while under suspension , Now , in 
therefore , filed nomination on the assumption that the above Circular Ex, 58 , it is clearly provided that 
he was relieved from his charge . The same was Persous resigning has surrender ona month s pay . If 
contested on behalf of the Government. It was Pawar was not under suspension , he was liabu to pay 
contended on behalf of Government that under the 

the full month s salary and this is indicated in the let 
above Rule , the notice of one month was to be 

ter Ex , 50 and the above letter dated 12th Novein 
given and there was no provision of surrender of 

ber, 1989 and the final order dated 9 - 1 - 1990 vide 
one month s pay in the above Rules. Accordingly , 

Ex , 42 - A . Even the petitioner - Pawar has not been 
the Icsignation came into effect one month after its 

able to dispute this position . He has made a griev 
submission , by which time both the dates for nomi 

ance that he was paid at the above rate i.e . Rs. 2071 
nation, as well as scrutiny were over and hence , the 

Per month , which is a rate payable while under sus 
nomination was improperly accepted , The Supreme 

pension . He has not succeeded in obtaining the pay 
Court upheld the contention of appellant hat his 

slip for the full pay, but I am afraid that such a con 
resiguation was accepted pointing out the following 

tention would not prevail in case of Government 
circumstances . ( i) the as per the terms of appoint 

servant. When Pawar decided to region he was under 

obligation to surrender one month s full salary , which 
ment , the petitioner was to surrender one month s 
pay along with the letter of his resignation ; ( ii ) he 

he did not in ths case , here was thus a breach on 

the part of Pawar, to comply with the requirements 
had also handed over all the files, records, registers, 

even in terms of clause , 7, 8 and 9 . 
etc . to the Collector , who accepted the same; ( iii ) 
that there was no refusal on the part of the Collec 21. Reverting back to Ex . 58 , the argument on 
tor 10 accept the record ; ( iv ) that the appellant was behalf of the petitioner is that clauses 7 , 8 and 9 were 
not called upon to attend the ollice even after the duly complied with and that they provided for the 
resignation ; ( v ) the appellant was not paid any modes of resignation . However , the wording of clau 
amount of salary after the date of his resignation and ses 7, 8 and 9 do not at all show that clause 4 which 
in these circumstances , the Court held that the appel is the foundation of the effective resignation , is super 
lant was cntitled to file the nomination . The learn seded . Stated briefly , under clause 4 resignation be 
Cu advocate for the petitioners has contended that 

comes effective only from the date of its acceptance 
all these circumstances conspicuously figure in the and that too from the date it is communicated to the 
cpisode of his resignation . 

person resigning . In this light of the matter, the abuvo 

ratio of the Supreme Court in Gavali s case cannot be 
20 . However , this can be repelled by drawing of any assistance to the petitioner. 
attention to the following facts . In the first instance , 
Petitioner --- Pawar did not surrender one months 

22 . The learned advocate for the petitioner has 
pay, which was in the neighbourwod of Rs. 4 ,000 . 

drawn my attention to ( 1983) 3 Supreme Court Cases 
lu thi; aspect, I shall come later , but suffice it to 

Pg . 373 , in the case of Ram Swarup V . Hari Ram 
say at this stage that on the admission even by peti 

and Ors . He has urged that as soon as the resignation 
tioner- Pawar in his evidence his pay was not less 

anil one month s pay was surrendered the Court up 
than Rs. 4 ,000 . Secondly petitioner - Pawar did not 

held the resignation . However, on going through the 
hand over record , registers , etc . Petitioner - - Pawar 

facts of the case, it would be crystal clear that the 
proceeded on leave by signing the charge report in 

resignation was accepted with the direction to the per 
favour of other Officer - Bhusari. Further, the peti 

son resigning that he should surrender one month s 
tioner was clearly given to understand that his 

pay . In this case, there is no communication about 
resignation could not be accepted . In terms of 

the accptance of resignation and hence cven this can 
letter , at Ex. 50 , another letter dated 12th Novem 

not come to the rescue of the politioner. 
ber, 1990 being APT . 1189166731E - 1 , sent by the 23 . The petitioner has also relied on AIR 1970 
Deputy Secretary , Revenue and Forest Department, Supreme Court 1494 , in the case of V . P . Gindromiya 
the petitioner has also not received the letter of V . State of Madhya Pradesh . In that case , Naib Taha 
acceptance of his resignation . At this stage, it would sildar on probation was sought to be proceeded with 
also be proper to consider the argument on behalf under the departmental enquiry during probationary 
of the petitioner that clauses, 7 , 8 and 9 should be period . Before the order could be served on him ab 
construed in his favour. As indicated , clauses 7 . out the disciplinary enquiry, he submitted his resig 
8 and 9 on Ex, 58 Circular, clearly provide for the nation with a statement contained therein that the 
modes of submitting resignation and it is that one State should deduct one month s pay from the total 
month ( s ) salary has to be surrendered . Now , so far dues in his favour. The Court uphekl, this resignation . 
as the salary is concerned , in his evidence at Ex, 28 . The learned advocate for the petitioner has there 
Pawar has deposed at that time he was drawing fore , urged that the ratio contained in this Ruling 
the salary only of Rs. 2071 per month , for which thu is that the date of the communication of resignation is 
pay slip has been produced on record at Ex. 40 . It 

held to be the date of coming into effect of the resig . 
is indeed true that the payments were made to Pawar 

nation . This view , therefore , clearly supports the case 
at that rate, but this pay was drawn while Pauar of the petitioner. However , on going through the ab 
was under suspension . In this regard , one admis 

ove citation , the Court distinctly relied on . Rule 12 in 
sion of petitioner - Pawar needs attention and the 

relation to temporary Government service Rule 12 
same is that Pawar succeeded in thwarting service 

was to the effect that the appointoe who is a tempo 
of otder .of suspensio by filing the Writ Petitïor . He 

rary Government servant could resign at any time by 
lias clearly admitted that the suspension order was 

giving notice in writing along with the pay for the 
not served on him and hence, it shall be deemed to 

period of the notice . Relying on this view . the Court 

held that this was the proper way of submitting resig 
796 GI91 - 4 
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nation and acceptance thereof . However, the facts of 25 . On the other hand , there is a case law , which 
this casc are in no way identical wth the facts in supports the case of the Respondents . In AIR 1969 
the present election petition . In the first instance , it Supreme Court 180 , in the case of Raj Kumar V . 
is nowhere the contention of the petitioner that he is Union of India , the Supreme Court clearly observed 
an employec under probation or that he is strictly a that termination of employment in case of a person 
temporary Government servant. The adnitted facts who invites by his letter of resignation takes effect 
are that he was employed in the year 1973 under the only after the resignation is accepted . To put it suc 
Government orders as Deputy Collector . On success cinetly in the words of the Supreme Court , “ But wiiere 
iul completion of the proationary period he a public servant has invited by his letter of resignation 
was continued to the service , For last 10 years he is termination of his employmnet, his services normal 
in service in that cadre , Merely because no confirma ly stand terminated from the date on which the letter 
tion orders have been served on him , it cannot be of resignation is accepted by the appropriate autho 
said that he is a temporary Government servant. rity , and in absence of any law or rule governing the 
Nowhere in this petition as well as in the writ peti conditions of his services to the contracy it will not be 
tion Ex. 60 , he has stated that he is a temporary Gov open to the public servant to withdraw his resiinition 
ernment servant . In that Right of the matter , the atfer it is accepted by the appropriate authority . The 
ratio of the Supreme Court in the above case can same view has been reiterated in AIR 1972 Supreme 
not be attracted . The Rule 12 relied upon by the Court 1302 in the case of Raj Narain v . Indira 
Supreme Court is nowhere to be found in Ex . 53 and Nehru Gandhi, wherein the Supreme Court briefly 
hence the petitioner cannot seek reliance on this observed that the services of Goverument seivant nor 
ratio . The petitioner has also reliej on AIR 1975 mally stand terminated from the date on which the 
Supreme Court 2299 , in the case of Snt. Indira Nehru letter of resignation is accepted by the appropriate 
Gondki v Raj Narain . He has also Jrawn my atten - - authority . Unless there is any law or statutory rule 
tion to the amended section 123 ( 7 ) and cxplanation governing the conditions of service to the contrary In 
3 of the Representation of People Act. It may be this case Ex , 58 is the only Circular which governs 
stated that this amendment was effected sequel to the the resignation and the same provides in clause 4 
above case, decided in the High Court of Allahabad . that the resignation shall be effective in the datc on 
Now , as per that explanation the publication of the which the acceptance of resignation is communicated 
Notification about the resignation shall be to th employee namely , the petitioner No . 2 in this 
decmed to be a conclusive proof of resignation case . 
and if the date is mentioned about the factive rusig 

26 . In AIR 1971 Supreme Court 694 , in the case 
nation , the same shall be deemed to be from that 

of Union of India v . Gopal Chandra Misra , the Sup 
date . Rclying on this amendment and relying on the 

reme Court laid down what is meant by resigilation : 
above ratio , it is vehemently canvassed on behalf of 
the petitioners that although the notification was is 

" "Resignation in the Dictionary sence , means 
sued on 16 - 1 - 90 , the resignation was accepied under 

the Spontaneous relinquishment of one s own 
Ex . 42 with effect from 21 - 10 - 1989. It is clearly men 

right. This is conveyed by the coaxim : RC 
tioned that the resignation was to he effective on 

signationest juris propji Spontance refutatio 
21 - 10 - 1989 . Hence , the rejection of nomination of 

( See Earl Jowitt s Dictionary of English 
the petitioner _ Pawar is clearly not sustainable . 

law ). In relation to an office , it connotes the 

act of giving up or relinquishing the office . 
24 . Now , in the first instance , the facts in Indira 

To " relinquish an office " Beans to " cease 
Nehru Gandhi s case are altogether different. In that 

to hold " the office, or to " loose hold of the 
case , the services of the Government servant were 

office (of Shorter Oxfotd Dictoinary ); and 
ought to be utilized and that was treated as it corrupt 

to " oose hold of office" , implies to " det 
practice. The Government servant had resigned on 

ach " , unfa ten " , " undo or untie the bind 
14- 1 - 1971, whereas the notification about the acccp 

ing knot or lïnk" , which holds one to the 
tance was issued on 25 - 1 - 1971. In this case , it would 

office and the obligations and privileges that 
be manifestly clear that the first notification which 

go with it . In the gerrera ) juristic sense , also 
could conclusively estabilsh the acceptance of resig 

The meaning of “ resigning race " is not 
nation was issued on 16 - 1 - 1990 , long after the elec 

different. There also , as a ule , lioth , the in 
tions were over . The very foundation for challenging 

tention to give up or relinquish the office 
the clection is found wanting in this case , If the noti 

and the concomitent act of its relinquish 
fication about acceptance of resignation is published 

ment, are necessary to constitute a complete 
long after the elections were over , it cannot be said 

and operative resignation (see e. g , Aincrican 
that merely because the resignation was to be accep 

jurisprudence , 2nd edition , volume 15A , 
ted retrospectively the entire elcction should be set 

page 80 ) although the act of relinquishment 
at naught. That can hardly he the possible interpre 

may take different form or assumes a un 
tation , which can be advanced on hehalf of the peti 

ilateral or bialatcral character , depending 
tioners . When this fact was pointed out to the learn 

on the nature of the office and the con 
ed advocate for the petitioners, he could not suggest 

ditions governing it . Thus resigning office 
any aſtemative argument to accept the above ratio . 

necessarily involves relinquishment of the 
As stated , the letter of acceptance of resignation was 

office , which implies cessation or termina 
issued on 9 - 1 - 1990 , whereas the election was held 

nation of, or cutting as under from the 
on 21 - 11 - 1989. Hencc . the ratio enunciated in the 

cffice . Indeed , the completion of resignation 
above case can hardly he of any help to the netitio 

and the vacation of the office , are the casual 
her . It would be thus found that the case law relied 

and cffectual aspect of one and the same 
upon hy the petitioners really does not help the cause 

event. From the above . discertation , it emer 
of the petitioners. 

ges that a complete and effective act of re 
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signing office is one which severs the link only liable to surrender only pay, which was payable 
of the resigner with his office and terminate to him under suspension and hence, on that count 
its tenure ." (underlining is mine ). 

also his case cannot be entertained . 
The analysis of resignation clearly shows that it is 
not a unilateral process. The resignation has to be 28 . The nct position , which emerges from the 
accepted by the enployer and the same can be pro above discussion is that the petitioner- Pawar sub 
vided expressly or can be proved by the conduct. In mitted his resignation on 21 - 10 - 1989 . He submit 
some cases , as indicated , acceptance has been ted an undated cheque, which is again a circumstance , 
proved by the conduct, but as stated above, the rules which goes against him . Thc cheque was undated , it 
under which the petitioner Pawar is governed are was, therefore , an incomplete instrument. The Stato 
rules which are contained in Ex . 58 and unless they did not exercise the option of filling in the date . The 
arc coniplied with it cannot be suggested or even 

amount was not equal to one month s salary . Pawar 
accepted that resignation should be deemed to be paid the amount subsequently on 13 - 12 -1989 and the 
üccepted . There ja nothing like unilateral resignation 

resignation was finally accepted on 9 - 1 - 1990 and 
kinder Ex. 58. The Supreme Court in the above notificd on 16 -1 - 1990 . In the light of the over 
Ruling of Union of India v . Gopal Chandra Mira whelming evidence against the petitioner, the cloc 
case observed : 

tion petition has to be dismissed with costs . 
" The General principle regarding resignation is 

ORDER 
that in the absence of a legal, contractual 
or constitutional bar , a prospective resig . 

The petition is dismissed . The petitioner to pay 
nation can be withdrawn at any time be 

costs to Respondent No. 4 — costs quantificd at Rs. 
fore it becomes effective and it becomes 

2000 /-. The costs should be paid out of the secu 
effective when it operates to terminate the 

rity deposit made by the petitioners. The intimation 
employment or the office tenure of the re 

be sent forthwith to the Speaker of Lok Sabha and 
signor . This general rule is equally appli 

also to the Election Commission under section 103 
cable to Government servants and constitu 

of the Representation of People Act. Likewise , the 
tional functionaries. In the case of that 

authenticated copy of the judgment be forwarded to 
Government servant for functionary who 

the Election Commission . 
cannot , under the conditions of his service 
or office , by his own unilateral act of ten 

Sd / 
dering resignation , give up his service or 

A . A . HALBE, J. 
office normally , the tender of resignation 
hecomes effective and his service or office 
tenure terminated , when it is accepted by 

a faret, 20 97 , 1991 
the competent authority ." 

51. 9 . 63 - 18 graffen afsfrera , 1950 
The ratio laid down by the Supreme Court thus can 
be deduced in following words. The resignation is 

ETT 13474 39 - 737 ( 1 ) 37 ( 2 ) - 
effective from the date of its acceptance inless there सरण में , निर्वाचन आयोग निदेश देता है कि उसकी तारीख 
are terms and conditions contrary to that effect . 

3- 1- 1991 Fit afernal 508/ 97 / 90 # facts 
Clause 4 of Ex. 58 in this case govern s the relation 
ship between the State Government and petitioner 

लिखित संशोधन किए जाएंगे , अर्यात :-- - 
Pawar. Merely because Pawar surrendered the pay 

उक्त अधिसूचना में संलग्न मारणी के : 
the resignation cannot be deemed to have come into 
effect. 

( 7 ) FIT 3 # , . 1. 12 ( 7 ) 3974 # 1, ETTET 
27 . Now , going back to the facts of this case, it 

के सामने ,विद्यमान प्रविष्टियों के स्थान पर " 40 
would be apparent that even Pawar himself was 

ATA , 43-a71921 , 44- FATUT, 45- 1977, 
aware that his resignation could be effectïve only 
after the acceptance and that is what is worded in 

46 -9 at site 47 -7tt faart # HT framan 
his letter of resigpation . When the Government 

क्षेत्र " प्रविष्टियां रखी जाएंगी । 
called upon him to surrender one month s pay around 
Rs. 4 , 000 - and when Pawar complied with it by 
Sending the draft filed Ex, 54 on 13 - 12- 1989, he 

FTIH 3 # , . . 12 ( ) 39 -5HTTTTT 
cannot be heard to say that his resignation should 

अधिकारी बाजली के सामने , विद्यमान प्रविटियों 
be deemed to have been accepted with effect from 

# FUTA 97 , " 41-marilys 3t 42-OTTER 
21 - 10 - 1989 or at lcast by 27 - 10 - 1989 , the date on 
which the communication was received in Mantralaya . 

कुची विधान सभा निर्वाचन - क्षेत्र , प्रविष्टियां रखी 
A feeble attempt has been made to suggest that in 

Tiganti 
all these letters, even the Government itself was no : 
aware as to what was the pay payo l !c. to petitioner 
Pawar , but since petitioner-Pawar has clearly admitted 

[s . 508/449 / 90] 
that his pay was around Rs. 4 , 000 /- per month , ob 

ATT , 
viously in view of the revision in pay scales by no 
stretch of imagination , it can be said that he was 

एस . डी . प्रसाद , सचिव 
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New Delhi, the 20th March , 1991 

fra - ra 
O . N . 63 . - In pursuance of sub -sections ( 1 ) and 

F format, 21 474 , 1991 
( 2 ) of Section 13AA of the Representation of the 

41. . 64.-- - TRITT 7 ATITE 8 ATK, 199 1 + 1 
People Act, 1950 (43 of 1950 ) , the Election Com 

quant . 154 .7 . 191 # , FET TI 3T cf# g . 
mission hereby directs that the following amendments 
shall be made in its notification No . 508|AS |90 dated में , “ मायुक्त और सचिव , अयोग और वाणिज्य शब्दों के 
3 - 1 - 1991 , namely — 

स्थान पर " प्रायुक्त और सचिव , स्वास्थ्य और चिकित्साशिक्षा 
In the Table appended to the said notification 

शब्द रखे जाएंगे । 

[H . 1547. 7 . 91] 
(a ) " In column 3 against Sl. No. 12 (a )-Deputy 
Commissioner, Barpeta , for the existing ent 

TTTT 
ries the entries " 40 -Sorbhog , 43-Barpeta , 

27 . 07. 517 . Est, afa 
44 -Jania , 45 - Baghbar, 46 -Sorukhetri and 
47- Chenga Assembly constituencies " shall 

CORRIGENDUM 
be substituted ; 

New Delhi, the 21st March , 1991 
(b ) In column 3 " against $ 1, No. 12 (b ) Sub 

O . N . 64 . - - In Commission s notification No. 154 || 
Divisional Officer , Bajali , for the existing 

JK 91 dated 8th March , 1991, in lines five and six 
entries, the entrics " 41- Bhabanipur and 42 

for the words " Commissioner and Secretary Indus 
Patacharkuchi assembly constituences " 

tries and Commerce " , the words " Commissioner and 
shall be substituted . 

Secretary , Health and Medical Education may be 

substituted . 
]No. 508 |AS|901 

[No. 154 | JK |911 
By Order, 

By Order, 
S . D . PERSHAD , Secy . 

K , P . G . KUTTY , Secy . 


3 “ againsBajali 
Wanipur 
anences" 
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